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2  Governing by drugs
Conniving patients, beguiled 
doctors and disciplining drugs1

Ebba Sjögren and Ericka Johnson

In April 2001, the Swedish government decided to immediately remove Viagra 
from the public pharmaceutical reimbursement system (Swedish Book of Statutes 
2001, 140). All patients who still wanted their use of these pharmaceuticals to be 
subsidized were henceforth required to submit individual applications for subsidy 
to the government itself.

This highly publicized and much-debated decision marked a clear break with 
the established practice whereby prescription drugs that were granted marketing 
approval were consistently included in the public pharmaceutical benefits scheme. 
Under this scheme, patients prescribed subsidized drugs paid only a portion of 
their direct cost. Following the government’s decision, Viagra was still available 
for purchase in pharmacies by those holding prescriptions, but the patients were 
now to assume the cost.

The decision to exclude Viagra from the benefits scheme was made in a setting 
of long debate concerning the rising costs for health care in general, the growing 
public expenditure on pharmaceuticals in particular, and a concern that a block-
buster drug like Viagra would put undue pressure on the public purse.2 Yet having 
the government decide on the subsidization of Viagra on a case-by-case basis was 
as extraordinary as it sounds. Prior to this, decisions were made on an aggregate 
level, and this change is an example of the first aspect of pharmaceuticalization 
we will be discussing, when drugs change the form of governance (Williams et al.  
2011a). Because of Viagra (and concerns about pharmaceutical costs in general 
at the time), case-by-case decision practice was first applied and then a new gov-
ernmental agency was instituted with the responsibility for deciding which phar-
maceuticals to subsidize: the Pharmaceutical Benefits Board (here called the TLV 
to reflect its current name, the Dental and Pharmaceutical Benefits Agency).3 This 
new government agency changed the configuration of commercial, regulatory and 
public interests at the pharmaceutical nexus in Sweden, and led to a series of court 
cases questioning the TLV’s decisions, which we will examine in this chapter. 
That the decision to deny Viagra from the public pharmaceutical benefits scheme 
was appealed through the courts is particularly interesting because, while this 
option had existed in Sweden for some time, it was rarely employed (Abraham 
and Lewis 2000, 71). The Viagra cases marked a new way of using the courts in 
the regulation of pharmaceutical policy, but did so within a changed bureaucratic 
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16 Ebba Sjögren and Ericka Johnson

landscape that had a new regulatory body and was grappling with how to define 
disease, with questions of trust, and with the involvement of patient groups and 
commercial actors.

Many Western welfare states have, in recent decades, faced the question of how  
to set boundaries for public fiscal responsibility for health care services. One recurrent 
solution has been to create central health care assessment organizations tasked with 
evaluating the appropriateness of undertaking and publicly funding particular treat-
ment methods. The importance of using scientific facts as a decision-making tool in 
these organizations is typically emphasized (Jost 2005) and has been explored and 
criticized by social scientists (Pope 2003; Timmermans and Berg 2003, Gray and 
Harrison 2004; May et al. 2006). But whatever the shortcomings of, for example, 
evidence-based medicine and clinical trials, the organized collection, evaluation, 
codification and distribution of evidence about treatment effects is still conceived 
of as a means to achieve a more fair and effective prioritization of limited resources 
(cf. Cuyler and Newhouse 2000; Mitton and Donaldson 2004). In response to the 
conceptualization of an evidence-based prioritization imperative, state bodies have 
been constructed and tasked with the job of turning scientific facts into public policy. 
The TLV, which was formally launched in October 2002, is an example of such an 
organization.

By law, the decision-making board of the TLV is instructed to approve subsidy 
for a drug when: ‘the cost of using the pharmaceutical . . . is reasonable from med-
ical, humanitarian and socio-economic perspectives’ (Swedish Book of Statutes 
2002, 160, Section 15; authors’ emphasis added). The TLV is further instructed 
to take into consideration the three principles of priority-setting that Parliament 
approved in 1997, namely: equal human value, meaning all people have an equal 
right to life and health, need solidarity, that those with greatest need of treatment 
have priority over those with lesser need and cost-effectiveness, that the benefit of 
treatment must be reasonable in relation to its cost (Socialutskottet 1997).4

The subsidization status of Viagra was one of the first cases the TLV decided. 
After a period of deliberation, the TLV decided to exclude Viagra entirely from 
the Swedish pharmaceutical benefits scheme on 26 March 2003. The marketing 
company, Pfizer AB, soon appealed the TLV’s decision. A series of court battles 
ensued, ending with a decision by the Swedish Supreme Administrative Court on 
14 March 2008. In its ruling, the court upheld the TLV’s decision to exclude Via-
gra from the pharmaceutical benefits scheme in Sweden. Prior to this, two lower 
courts had overturned the TLV’s decision and approved restricted subsidy for 
Viagra when treating specific categories of patients, which were deemed to fulfil 
the legal criteria for subsidy. Still today, Viagra is not eligible for use with public 
subsidy. As the Swedish Supreme Administrative Court took this decision, there is 
no further legal recourse for appeal of the case. However, the option remains for 
the pharmaceutical marketing company to submit a new application for subsidy if 
and when substantively new developments open for the possibility of a different 
outcome.

In this chapter, we will place the argumentation in the TLV’s decision justifica-
tion documents and the various court rulings in a discussion of trust in regulatory 
bodies and expert practices by looking at how the TLV and the courts conceive 
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Governing by drugs 17

of patients, doctors and subsidized pharmaceuticals. In particular, we will focus 
on how patients, doctors and drugs are framed within the subsidy discourse sur-
rounding Viagra and how drugs themselves are used as diagnostic tools and to 
enforce subsidy decisions. We will argue that, notwithstanding the legal criteria 
for approving subsidy, the ultimate denial of subsidy in the Viagra case relied on 
a construction of imagined behaviours and roles for patients, doctors and drugs as 
recipients and enforcers of subsidy decisions. A comparison of the various deci-
sion justifications points to a concern for patient misuse of the subsidy, difficulties 
for doctors to deny subsidy and an organizational concern for bracket creep, all of 
which were thought to potentially lead to unreasonably high public spending on 
Viagra. In our discussion we problematize some of the assumptions on which the 
framing of actors is based.

While the particular circumstances of the Viagra case are specific to Sweden, we 
see the TLV and its work as an example of a strengthened emphasis on mechanical 
objectivity and bureaucratic compliance in the management and control of health 
care services, issues which are relevant in other contexts, as well. This develop-
ment – while by no means unidirectional – is nonetheless relevant to consider in 
light of the many rules, standards and decisions which target the contents of medi-
cal practice from a distance (Timmermans and Berg 2003; Lagrelius and Sjögren 
2004). We see that the example of Viagra raises a number of pertinent practical 
and theoretical concerns linked to the emergence of techno-social identities. We 
also want to emphasize the way the pharmaceuticals themselves, especially the 
materiality of their delivery technologies, were enrolled in the regulatory deci-
sions and that these actors shaped the local regulatory practices.

Empirical material
The following account focuses on how the TLV justified its decision to deny 
subsidy for Viagra use, and how these justifications were judged. Our material 
derives from: the TLV’s original decision justification document, 26 March 2003 
(Pharmaceutical Benefits Board 2003a); the argumentation set out in court rulings 
made by the Stockholm Lower Administrative Court in June 2004 (Länsrätten 
2004a); the argumentation set out in court rulings made by the Stockholm Admin-
istrative Appellant Court in April 2005 (Kammarrätten in Stockholm 2005a); the 
argumentation set out in court rulings made by the Supreme Administrative Court 
in March 2008 (Regeringsrätten 2008 a, b, c).

We will also consider the contents of the Pharmaceutical Benefit Board’s deci-
sion justification documents concerning two other pharmaceutical-based treat-
ments of erectile dysfunction for which the TLV approved subsidy: Caverject and 
Bondil. The TLV’s decisions in these two cases were referenced in several court 
proceedings, thereby making them empirically relevant for our analysis.

Of note is that the decisions these documents present were made by collec-
tives, and they were not unanimous decisions. Dissenting members of the TLV’s 
decision-making board and the Supreme Administrative Court have stated their 
grounds for disagreeing with the final outcome of particular decision-making pro-
cesses in writing.
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18 Ebba Sjögren and Ericka Johnson

The Pharmaceutical Benefits Board, the law and Viagra
With the creation of the TLV, by law, the decision about whether to subsidize a 
pharmaceutical was to be determined by characteristics of its use.5 Regardless of 
which conclusion the TLV reaches as regards a pharmaceutical’s subsidization 
status, it must publicly justify this outcome in a so-called decision justification 
document. This document has an important legal status. It is the basis for any 
appeal of the TLV’s decision (Swedish Book of Statutes 2002, Section 26, 160). 
Various procedural requirements are set out for the appeals process. Notably, the 
law restricts the right of appealing the decision concerning a particular drug to the 
company marketing that pharmaceutical. The appeal must be submitted within 
a strict time frame. The legislation also sets out that it is the Stockholm County 
Administrative Court (henceforth ‘the Lower Court’) which will rule on an appeal, 
followed by the Administrative Court of Appeal in Stockholm (henceforth ‘the 
Appellant Court’) and the Supreme Administrative Court (‘the Supreme Court’).

In comparison to the fairly detailed procedural regulation of the appeals process, 
the substantive basis for judicial review of the Pharmaceutical Benefits Board’s 
decision-making is less clear-cut. The legislation does not specify in detail what it 
means for a pharmaceutical to have a ‘reasonable’ cost of use. Some clarification 
is provided in the legislative bill (New Pharmaceutical Benefits Bill 2001). How-
ever, this document also includes repeated references to the need for imprecise 
instructions for the TLV due to the difficulty of specifying practice for an organi-
zation with a new and complicated task. The onus is therefore on the TLV to make 
decisions that can be justified and judged as being in accordance with the TLV’s 
governing legislation. It is to a consideration of these justifications, and the court’s 
judgements, to which we now turn. These can be briefly summarized as follows:

2003: The TLV denies subsidy for Viagra

In its decision justification document from March 2003, the TLV acknowledges 
that Viagra may be a reasonable drug to subsidize for patients with severe ED. 
However, the judgement is that the agency does not have the means for ensur-
ing that subsidy is restricted only to those patients whose treatment needs fulfil 
the legal criteria for publicly funded pharmaceutical use (Pharmaceutical Ben-
efits Board 2003c, 4); the risk that non-worthy patients would receive subsidized 
medicine and opening the door for diagnostic bracket creep is such that all use is 
denied subsidy.

2004: The Lower Court approves restricted subsidy to ‘reasonable’ 
patients with certain medical conditions or a treating specialist

In 2004, the Lower Court rules to reverse the TLV’s denial of subsidy, and approves 
subsidy with restrictions to patients with certain medical conditions such as diabetes 
or cardiovascular diseases, or who were prescribed the drugs by a urologist. Unlike 
the TLV, the Lower Court concludes that the scientific studies the pharmaceuti-
cal companies submitted show the pharmaceutical to be generally cost-effective, 
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Governing by drugs 19

and therefore reasonable. In contrast to the TLV, the Lower Court also judges that 
the two other pharmaceutical-based treatments of male impotence – Caverject and 
Bondil – are relevant comparisons. Viagra (and Cialis and Levitra) was deemed 
cost-effective in comparison to Caverject and Bondil, which had been approved 
for subsidy in the intervening year between the TLV’s decision on Viagra and the 
Lower Court’s decision (see also Länsrätten in Stockholm 2004b; 2004c, 13, 25).

The TLV immediately appealed this decision. While the appeal was pending, 
Viagra (and Cialis and Levitra) was not subsidized.

2005: The Appellant Court approves restricted subsidy  
on different grounds: specialists to make appropriate  
diagnosis of ‘reasonable’ patients

The Appellant Court did not uphold the TLV’s subsequent appeal of the Lower 
Court’s ruling. However, the Appellant Court did change the definition of the 
restrictions for approved subsidy. In the Appellant Court’s ruling, Viagra was 
granted restricted subsidy for: ‘patients with the [medical condition] severe erec-
tile dysfunction, regardless of underlying illness. Initial prescription [is] to be 
made by a physician with specialist competence in urology’ (Kammarrätten in 
Stockholm 2005, 18).

In contrast to the Lower Court’s conclusion, the Appellant Court agreed with 
the TLV’s initial conclusion that the cited clinical studies showed that only patients 
with severe male impotence were reasonable to treat. However, the Appellant Court 
agreed with the Lower Court’s argument that medical practitioners could depend-
ably identify patients who were ‘reasonable’ to subsidize. Yet the diagnosis-based 
restriction the Lower Court set was not deemed to correctly identify those patients 
who should receive subsidized treatments. Rather, the Appellant Court argued that 
restricting subsidy to initial prescription by a medical specialist on male reproductive 
organs (urologist) was a (more) dependable way of determining ‘reasonable’ patients.

The TLV also immediately appealed this decision. It would take three years for 
the Supreme Court to make its decision in the case.

2008: The Supreme Court denies all subsidy

Based on the existence of Bondil and Caverject, the uncertainty of a ‘severe ED’ 
diagnosis, the imagined behaviours of patients and doctors and the risk for diag-
nostic bracket creep, the Supreme Court denied all subsidy of Viagra (and Cialis 
and Levitra) in 2008. We will now discuss this decision.

Discussion: conniving patients, beguiled  
doctors and disciplining drugs

Diagnostic dilemmas: identifying the right patients to  
treat with subsidized drugs

In the final Supreme Court decision that Viagra would not be subsidized, the TLV 
argued it would be impossible to limit the subsidization of Viagra to appropriately 
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20 Ebba Sjögren and Ericka Johnson

needy and deserving patients, and therefore the drug should not be subsidized at 
all. As the TLV puts forward in its argument:

Doctors will rely upon the patient’s responses and understandings [to ques-
tions about their ED], which in practice means that it is impossible for the 
individual doctor to deny the patient a subsidized prescription if the patient 
demands it. Likewise, the patient can nearly always be expected to want to 
have the medication subsidized.

(Regeringsrätten 2008a, 3)

The implication is that all, or at least a significant number of, patients with mild 
ED – those not considered deserving of the subsidy – could be expected to con-
nive and wile their way into a diagnosis of severe ED, beguiling their doctors into 
making this diagnosis and thereby receiving subsidized Viagra instead of paying 
for it themselves.

Why are patients and doctors represented this way? Why does the TLV (and 
apparently the Supreme Court, which agreed to its arguments) distrust patients 
and declare doctors incapable of withstanding a patient’s wishes in the clini-
cal setting, implying that the layperson/expert relationship has broken down?6 
Other research has shown this dynamic does occur in the patient/doctor meet-
ing (cf. Hirschauer 1998, 16; Timmermans and Berg 2003, 121; Friberg 2006). 
And empowered, knowledgeable patients who make demands on their health care 
providers exist, and are cultivated by both patient groups and care providers. But 
one would assume the belief still exists that doctors are capable of objectively 
diagnosing disease. Yet, actually, the (in)ability of doctors to assess the severity 
of ED was already questioned and debated in the original TLV decision document, 
although three board members disagreed with this, stating:

The only ones who can determine if a patient has severe ED are the patient, 
his partner, and his doctor. This type of decision occurs daily and repeat-
edly for all sorts of illnesses in a doctor’s day-to-day practice, with varying 
degrees of certainty. To determine ED can hardly be more difficult than to 
determine if a patient is suffering from depression, pain or any other state for 
which the doctor must primarily rely on information from the patient.

(Pharmaceutical Benefits Board 2003c, 5)

But they were in the minority. The idea of conniving patients and beguiled doctors 
continued to appear and became one of the important framing arguments in the 
Supreme Court decision. We suggest that when it appears in the arguments put 
forward to the Supreme Court, the construction of conniving patients and beguiled 
doctors is relating and responding to earlier arguments about the reasonableness 
of Viagra and prior decisions to subsidize other medical treatments of ED.

It is important to keep in mind that throughout the debate about subsidies, it 
was generally agreed that Viagra was a ‘reasonable’ drug to subsidize for severe 
ED.7 The Supreme Court, for example, stated that it was ‘uncontested that medical 
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Governing by drugs 21

treatment of severe ED is to be considered urgent and that treatment with Viagra 
in these cases is cost-effective’ (Regeringsrätten 2008a, 9). And in the original 
decision justification document, the TLV formulated its views on the ‘reasonable-
ness’ of treating patients with severe ED as follows:

[T]he diagnosis [of] ED is so wide that one can include everything from com-
plete inability [to achieve an erection] to the occasional inability [to achieve 
an erection]. The Board can therefore determine that the degree of suffering 
for all individuals who are affected by ED is not so great that it can dictate 
that the group as a whole has a large need of care in relationship to many 
other patient groups. In addition, a gradual reduction in erectile ability is a 
natural part of aging. According to the Board’s understanding, it can hardly 
be the general public’s (allmännas) task to ensure that a person can live with 
the same functionality for the entire life. . . . The Board has considered if it 
would be possible to adopt a qualified decision which would allow Viagra to 
be subsidized only for those who suffer from severe ED, which can be more 
appropriate to treat medically and where one can assume that the medicine 
would be cost-effective. The Board cannot, however, find appropriate restric-
tions which would make it possible in this case to limit the subsidy to only 
those who have a socioeconomically reasonable need of subsidized treatment.

(Pharmaceutical Benefits Board 2003c, 4)

Thus, already in the original decision document the TLV admits it may be reason-
able to subsidize Viagra for patients with severe ED, but that existing medical 
practice is not capable of or trusted enough to provide diagnoses that meet the 
level of certainty that the TLV as a bureaucratic institution demands, that is to 
distinguish without a doubt which patients have mild ED and which have severe 
ED. The problem was, for the TLV and the Supreme Court, there was no reliable 
way to determine if a patient suffered from severe or merely mild ED.

Debates over diagnostic tools: questionnaires,  
urologists and patients’ accounts
A tool exists for measuring ED: the International Index of Erectile Function (IIEF). 
However, in the various decision-making processes involving the subsidization 
status of Viagra disagreement recurred about its ability to actually determine the 
severity of ED. According to the TLV in the court documents, this questionnaire 
was developed for other (research) purposes and is only really used as a support 
or crutch in the patient meeting, and not as a diagnostic instrument (Regeringsrät-
ten 2008a, 3). The TLV’s position, as described in the Supreme Court ruling, is 
that: ‘the questionnaire provides no guarantee that the information provided by 
the questions is a mirror of reality’ (Regeringsrätten 2008a, 3). Furthermore, the 
TLV does not see the IIEF as a necessary diagnostic tool because doctors can 
diagnose their patients’ ED without it. Yet when making this diagnosis, doctors 
will have to rely on patients’ information and experiences, rather than a scientific 
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22 Ebba Sjögren and Ericka Johnson

tool. Therefore, the TLV claims that doctors are powerless to deny the truth of 
patients’ stories, thus making it impossible to deny the patients subsidized Viagra 
if the patients demand it (presumably by telling doctors they have severe ED) 
(Regeringsrätten 2008a, 3).

Expert testimony, particularly in the Lower Court, supported the claim that the 
IIEF was primarily used as a conversational aid, not a diagnostic tool, and that 
doctors did have to rely on conversations with patients to determine the sever-
ity of the ED. Like in the dissenting opinion of the original decision document, 
arguments were put forth through the entire debate that this type of diagnosis is 
something doctors are qualified to do, and do in their daily practice with many 
other diseases. However, these arguments did not provide sufficient reassurance 
to the TLV or the Supreme Court that the diagnosis of severe ED was being made 
on certain, scientific grounds.

The difficulty of diagnosing severe ED also carried with it another problem for 
the TLV. According to the Supreme Court documents, because it was impossible 
to identify objectively, scientifically and with certainty the group of patients who 
should be covered, it would also be impossible to develop bureaucratic structures 
which could check that the subsidy was correctly applied. Following on from this 
was a series of arguments against the use of specialist doctors to regulate the pre-
scription of Viagra to those with severe ED, which the Appellant Court decision 
had dictated. However, one of the biggest problems with relying on specialists to 
diagnose severe ED was an uneven distribution of specialists in the country, which 
meant many people would not have access to a specialist. If patients were forced 
to rely on visiting a specialist for the prescription of the drug, those patients liv-
ing in areas without access to them would be discriminated against by the health 
care system, which would go against the principle of equal access to health care 
guaranteed by law (Swedish Book of Statutes 1982, 763). Additionally, the TLV 
argued that restricting prescription rights to specialist doctors could only be moti-
vated for control reasons, not medical reasons, which would not lead to an optimal 
use of resources within the health care system (Regeringsrätten 2008a, 3–4).

Likewise, when discussing the use of specialist doctors the TLV asserted that 
because the disease of ED is flexible and patients’ experience of it variable, both 
over time and from patient to patient, it is not a sufficiently stable condition to war-
rant one initial truth-determining moment with a specialist. An initial prescription 
by a specialist would, therefore, not guarantee that the medicine would only be used 
for the most severe cases over an extended period of time (Regeringsrätten 2008a, 
4). A man with severe ED at one appointment may get better and have mild ED 
later. Thus there was no trusting that even a specialist could apply the criteria for 
subsidizing the medication appropriately. However, we feel that the most interest-
ing element in the debate is the existence of and subsidy for Bondil and Caverject.

Pharmaceuticals as alternative tools for  
resolving problems of diagnosis
The TLV granted subsidy for Bondil and Caverject a few months after the agency 
denied subsidy for Viagra (Pharmaceutical Benefits Board 2003d; 2003e). Bondil 
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Governing by drugs 23

is a medication in ‘dissolvable stick’ form inserted into the urethra. It can be 
administered by the man himself, after initial training by a medical professional, 
and produces an erection after about ten minutes. Caverject is injected directly 
into the erectile tissue of the penis. It is also possible for the man to inject him-
self with Caverject, although training with a medical professional is also rec-
ommended. Both Caverject and Bondil were, at the time, more expensive than 
Viagra, although they now cost about the same per dose. So, as Pfizer argued in 
the court cases (and as was also noted in the dissenting opinions in both the orig-
inal Caverject and Bondil decision documents; Pharmaceutical Benefits Board 
2003d; 2003e), Viagra was more cost-effective than Caverject and Bondil – all 
else being equal (Länsrätten in Stockholm 2004, 9; Kammarrätten in Stockholm 
2005, 16). As previously noted, whether all else was equal was very hotly con-
tested. For both the TLV and the Supreme Court, it was important for the decision 
to deny subsidy for Viagra that neither Caverject nor Bondil was particularly easy 
or pleasant to use. Notably, the Supreme Court justified its decision to uphold the 
TLV’s decision to deny subsidy for Viagra since:

It is true that the drugs Caverject and Bondil are subsidized. In the decision 
regarding these two substances, however, it was assumed that because of 
the methods of use, they will primarily be used to treat patients who suf-
fer from the most severe forms of ED. The general subvention decision is, 
therefore, in practice limited to only those cases of ED for which would also 
be reasonable to subsidize Viagra. The subsidy for Caverject and Bondil 
can therefore not be used as an argument that Viagra should also be granted 
general subsidy.

(Regeringsrätten 2008a, 8)

Also in the Lower and Appellant Court rulings it was implied, and sometimes 
stated outright, that a patient with mild ED might be tempted to try Viagra, but he 
would not be tempted to try injecting or inserting medicine directly into his penis. 
Repeatedly in the documents it is claimed that Bondil and Caverject have built-
in mechanisms that prevent their ‘misuse’ or at least their ‘mis-subsidization’ by 
patients suffering from only mild ED, and the TLV can thus claim that it is provid-
ing a subsidized treatment for patients who suffer from severe ED, which will not 
be misused (Länsrätten in Stockholm 2004, 9). Thus, one could assert that when 
the TLV argues before the Supreme Court that Viagra should not be subsidized, it 
is really saying that there is no sufficiently reliable medical tool in clinical prac-
tice to determine the severity of ED which would fulfil the objectivity demands 
of the bureaucratic subsidy system. According to the TLV’s arguments, patients 
can be expected to exaggerate the severity of their problem in order to receive 
(desirable) subsidized drugs. Doctors will probably be beguiled or bullied into 
agreeing with the patients. And the diagnostic questionnaire the industry and cer-
tain medical practitioners suggest for determining severity is not a reliable tool, 
either. Instead, in the case of ED, the bureaucracy that regulates subsidies relies on 
the physical characteristics of two other medicines to discipline the patients and 
determine the severity of disease. Bondil and Caverject become ‘bitter pills’ that 

D
ow

nl
oa

de
d 

by
 [

L
in

ko
pi

ng
 U

ni
ve

rs
ity

 L
ib

ra
ry

] 
at

 2
3:

13
 2

0 
O

ct
ob

er
 2

01
6 



24 Ebba Sjögren and Ericka Johnson

only a sufficiently ill person could reasonably be expected to swallow. Thus, their 
use by a given patient reifies a diagnosis of severe ED.

Reliance on the physical characteristics of a technology (pharmaceutical) 
to prevent misdiagnosis and mis-subsidizing of drugs against ED is important 
because it is thought to reduce the risk of diagnostic bracket creep, that is to limit 
the risk that the drug will be prescribed for a larger group of symptoms or for less 
severe symptoms that were previously untreated. There are other examples where 
the TLV pinned its hopes on a technology that might serve to remove ambiguity 
related to the correct diagnosis of ‘treatable’ patients, such as the organization’s 
review of pharmaceuticals for the treatment of stomach acid–related disorders 
(Pharmaceutical Benefits Board 2003b; see also Sjögren 2006).

The assertion of a risk of diagnostic bracket creep goes back to the argument 
that a patient is always going to want to have his medication subsidized, even if 
he knows that he really only has mild ED (or a stomach ache), and will therefore 
pressure his doctor into agreeing that he actually has severe ED. Since, in this 
scenario, the patient’s description of ED is not to be trusted, alternative methods 
for creating unambiguous knowledge about the condition must be used. Doctors, 
in the TLV’s ideal world, must be able to rely on scientific diagnostic tools to help 
them make correct decisions in their clinical practice. But since the available tool 
(the IIEF) is deemed unreliable, instead the TLV relies on the drugs themselves to 
do the disciplining work.

Conclusion
The TLV was purposefully created to decide the subsidization status of prescrip-
tion pharmaceuticals and to take part in shaping the use of public funds for phar-
maceutical spending. In this chapter, we have focused on how the TLV and the 
courts conceived of patients, doctors and subsidized pharmaceuticals when deter-
mining the subsidization status of Viagra. Notwithstanding the legal criteria for 
approving subsidy, we have argued in the previous section that the ultimate denial 
of subsidy in the Viagra case relied on a construction of imagined behaviours 
and roles for patients, doctors and drugs as recipients and enforcers of subsidy 
decisions. A comparison of the various decision justifications points to a suspi-
cion of patient misuse of the subsidy, difficulties for doctors to deny subsidy and 
an organizational concern for bracket creep, all of which could potentially lead 
to unreasonably high public spending on Viagra. In this section, we will reflect 
on the consequences of these observations, against the organizational remit of 
the TLV and the role of pharmaceuticals in fulfilling the regulatory ambitions of 
the organization. In particular, we will touch on the use of pharmaceuticals as 
disciplining technology and a possible differentiation between bureaucratic and 
treatment compliance.

Use of pharmaceuticals as disciplining technology

The term disease mongering is often used for the process by which the existence 
of a drug (or other form of treatment) is used to create and/or promote the notion 
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of a disease meriting treatment. Marshall (2002; 2006) and Tiefer (2000; 2006) 
have shown this development using the case of erectile dysfunction and the mar-
keting of Viagra, but other drug–disease pairs have also been connected to dis-
ease mongering: the development of SSRI inhibitors and the increased diagnosing 
of depression (cf. Healy 2004), and lifestyle drugs and diseases like hair loss 
(Rogaine), wrinkles (Botox) and shyness (beta-blockers) (Elliott 2003; Moynihan 
and Cassels 2005). In these cases, the existence of a treatment serves as a motiva-
tion behind the medicalization of a particular state of being and the definition of 
a disease.

Studies within science, technology and medicine have examined how medica-
tions can be ascribed even stronger ontological roles. For example, in his explo-
ration of bronchodilators, Willems demonstrates how these drugs work within a 
network of researchers, laboratory assistants and measurement devices to create 
disease classifications. In this example, the drugs ‘define diseases and reorganize 
the body by creating new identities for it’ (Willems 1998, 118). Similar events have 
been detailed for arteriosclerosis (Mol 2002), liver disease (Law and Singleton 
2005) and IUD contraception practices (Dugdale 2000). Medical technologies can 
be silent and unrecognized actors that take part in producing particular configura-
tions of diseases or patients, as an outcome of the technologies’ use in a network 
of actors. In the present case, however, we understand the TLV’s use of Caverject 
and Bondil as a conscious and explicit deployment of technologies to this purpose.

As described earlier, the TLV deemed Viagra reasonable to subsidize for 
patients with severe ED. However, the tools necessary to identify and sort patients 
based on the severity of ED were deemed insufficiently reliable. This highlights 
that the clinical practice involved in prescribing Viagra is messy. That clinical 
practice is messy makes it difficult to regulate, difficult to define and certainly 
difficult to standardize (Berg and Mol 1998; Timmermans and Berg 2003). So 
when a bureaucratic body such as the TLV is confronted with obvious examples 
of how that messy clinical practice is going to be difficult to regulate (and difficult 
to enforce any regulation within), the organization looks for other means of dis-
ciplining it. By granting Bondil and Caverject subsidy while denying subsidy for 
Viagra, the TLV is relying on particular physical characteristics of these two drugs 
to replace the diagnostic responsibilities and perceived shortcomings of medical 
doctors in clinical practice.

We suggest that the way that the TLV searches for (and finally finds in the case 
of Caverject and Bondil) an ‘objective’ tool to define and diagnose severe ED can 
be related to the two different types of objectivity explicated by Porter (1995). 
Porter differentiates between disciplinary objectivity and mechanical objectivity. 
The former is found in specialist communities and can be characterized by con-
sensus between equals, trust, tacit knowledge and the artful application of insight. 
It is also associated with a disdain for standards. In many ways, disciplinary 
objectivity is what the expert witnesses relied on when they claimed throughout 
the various decision documents analyzed in this chapter that doctors are entirely 
capable of diagnosing severe ED when meeting patients, with or without the assis-
tance of the IIEF. It is also what the Appellant Court decided to rely on when it 
ruled that subsidized Viagra should initially be prescribed by urologists.
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26 Ebba Sjögren and Ericka Johnson

Mechanical objectivity, on the other hand, replaces trust in experts with 
mechanical rules, procedures and numbers, and is what the TLV is trying to find 
when relying on Caverject and Bondil to define severe ED. Porter argues that 
mechanical objectivity through independently verifiable rules and procedures can 
be used by an expert community (like the TLV) to create legitimacy. It ‘is a way of 
making decisions without seeming to decide; [it] lends authority to officials who 
have very little of their own’ (Porter 1995, 8). Perhaps it is no surprise, then, that 
the TLV, which was created only in 2002, would rely on this type of mechanical 
objectivity. Not only does its young age mean that it needs to create legitimacy 
for its decision, but also the very fact that the agency is being taken to court over 
its decisions indicates that the TLV’s authority is being questioned. Furthermore, 
the TLV is looking to intervene in what has historically been an activity (treat-
ment choice) that has constituted an important part of the mandate of a strong 
professional group (physicians) (cf. Porter 1995, 228). Taken together, this would 
arguably encourage reliance on mechanical objectivity, rather than the trust and 
legitimacy of an expert community, and the Supreme Court decision supports the 
employment of this kind of mechanical objectivity.

Bureaucratic versus treatment compliance

Given how the process of determining Viagra’s subsidization status unfolded, 
there was no move to adopt any kind of more flexible version of objectivity. As a 
parallel to Porter’s differentiation between disciplinary and mechanical objectiv-
ity, we would posit that the TLV’s deployment of Caverject and Bondil is intended 
to take part in creating circumstances that minimize the risk of non-compliance. 
But it is non-compliance in a particular manner and mode.

As a consequence of the TLV’s formal and delimited task to make knowledge-
based decisions about the subsidization status of prescription pharmaceuticals, 
we see a concern with the bureaucratic compliance to these decisions. This is in 
contrast with the general compliance to the agency’s individual decisions within 
medical practice. This contrasts with what we would loosely term treatment com-
pliance, by which we refer to compliance that involves consideration of multiple 
rules, decisions and principles in an individual case. The latter form of compli-
ance is typically inferred in relation to treatment guidelines, for example, where 
it is common practice to state that the guideline is a standard, which is discretion-
ary to follow, rather than a directive, which must be adhered to (cf. Brunsson 
and Jacobsson 2000). These two ideas of compliance imply very different ver-
sions of what constitutes ‘good practice’, where the latter is more malleable and 
ambiguous. It is worth reminding the reader here that the decisions the TLV takes, 
and its desire for objective diagnostics and disciplining tools, come at a point in 
time when the Swedish health care and social insurance agencies are under fire 
for excessively permissive long-term sick leave in what the media presented as 
unreasonably large segments of the populations, thereby draining the coffers of 
the social welfare state.
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The more ‘singular’ version of bureaucratic compliance constructs a differ-
ent scope and means for balancing judgement and distributing responsibility 
between patient/doctor/TLV and the state than does the idea of treatment compli-
ance. Notably, scholars have argued that regulation, which maintains ambiguity 
over the conditions for appropriate use, contributes to moving responsibility away 
from those with the formal power to regulate use (cf. Rappert 2001).

We therefore see certain parallels between how the TLV itself is regulated and 
evaluated, and how the agency seeks to regulate medical professionals. In the 
case of the TLV, there are precise procedural requirements for the organization’s 
decision-making process and comparatively loose substantive criteria. Due to 
the manner and means of oversight – primarily through the requirement for pub-
lic accounting of the grounds for every decision outcome, and further through 
appeals – it is the mechanical objectivity of the TLV that is emphasized rather than 
the expert judgement that the agency is encouraged to use.8 That the TLV is evalu-
ated for how it makes and justifies decisions could arguably serve to emphasize 
the organization’s procedural, bureaucratic compliance (cf. Power 1997). This 
could, in turn, shift the responsibility for perceived shortcomings in how bounda-
ries for public fiscal responsibility for pharmaceutical use are drawn to the TLV 
(and, by extension, individual medical practitioners) – and away from the national 
policymakers who have given the organization this challenging task.

How the TLV was tasked with regulatory responsibility and how it perceived 
its role as a regulating body are examples of local, nation state–specific responses 
to the integration of international pharma within an allegedly culturally neutral, 
objective and scientific medical knowledge paradigm. While of course, the TLV 
exists within an international pharmaceutical regulatory framework, especially 
the EU one, as Abraham and Lewis (2000) explore, it and its decisions are none-
theless indelibly tinted by the cultural aspects of the Swedish medical system. 
The introduction of a drug like Viagra refracts uniquely within it as the drug and 
framework encounter each other. A new drug and a new regulatory body led to 
new regulatory tools and, because of local structures (like the uneven distribution 
of urologists throughout the country) and the culturally specific ideology of the 
health care system’s framework (with the principle of equal access to health care 
guaranteed by law), the drug precipitated a debate and decision about subsidy 
based on local structural and ideological aspects of the Swedish health care sys-
tem. The glocal of Viagra is inseparable from the local of the TLV and erectile 
dysfunction. This chapter articulates the construction of a Swedish Viagra col-
oured by the TLV and value judgements about what ED is within the ideology of 
the Swedish health care system. This glocal Viagra becomes a drug with uniquely 
Swedish diagnostic and prescription values, practices and concerns.

Notes
 1 An earlier version of this chapter has been published as Sjögren, E. and Johnson, E. 

(2012). Conniving Patients, Beguiled Doctors and Disciplining Drugs: Justifying the 
Denial of Subsidy for Viagra Use in Sweden. In Martin Letell, Bengt Larsson and 
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Håkan Thorn, Re-engineering the Social? Transformations of the Swedish Welfare 
State. Basingstoke: Palgrave, 181–96.

 2 For a discussion of this process, see Christensen and Lægreid (2002); Lindbom (2002); 
Premfors and colleagues (2003).

 3 As of 1 September 2008, the TLV broadened its scope of responsibility, which now 
also includes the evaluation of dental treatments.

 4 From the TLV’s webpage, www.tlv.se, accessed 5 June 2008. This and all other transla-
tions are the authors’ own.

 5 When the pharmaceutical benefits scheme was first launched, the inclusion of a drug 
in the scheme was determined by the medical condition(s) it was approved to treat. 
Medicinalstyrelsen, a precursor to the National Board of Health and Welfare, was 
responsible for deciding which medical conditions were granted subsidized pharma-
ceutical treatment. Whether an individual patient’s pharmaceutical use was subsidized 
then depended on the diagnosis set by the treating medical professional. The diagnosis-
based system for deciding subsidy was abandoned a few decades later in favour of 
a product-based system, which was in place at the time of the TLV’s creation. The 
overarching principle of a product-based system is that subsidy is decided by product: 
either a pharmaceutical is approved for subsidy or it is not. And since the inception of 
the TLV, a pharmaceutical is not subsidized unless the TLV has reached the decision to 
approve subsidy. See Sjögren (2006).

 6 Our analysis builds in part on the assumption that doctors/experts are not asking for 
this steering from above. Studies of the emergence of evidence-based medicine (EBM) 
note that it has its ideological and practical foundations in intra-professional qual-
ity improvement efforts (see, for example, Claridge and Fabian 2005; Hult 2006). 
However, attempts to exercise control of medical treatment choice decisions based 
on standards of best treatment have since been appropriated by actors and agendas 
beyond the medical professions, such as administrators, politicians and third party spe-
cial interests (Pope 2003; Timmermans and Berg 2003).

 7 The documents we have seen all seem to agree that at least severe forms of ED are 
a medical condition worthy of treatment. There were no references to the morality 
debates that surrounded Viagra when it was introduced, probably because the docu-
ments we have analyzed were from 2003 and later, at least five years after the initial 
introduction of Viagra.

 8 Notably, the legislative bill that was submitted to Parliament explicitly states that the 
precise interpretation of the law is left to the TLV as it ‘develops practice’ (New Phar-
maceutical Benefits Bill 2001, 47).
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