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ABSTRACT
This paper presents the results of a study that is aimed at identifying differences between
general and administrative courts in Sweden regarding the use of party- and courtappointed experts and the judges’ attitudes towards them. The subject matter of the
study is important as courts grow increasingly dependent on expert knowledge. As
part of the study, 144 judges have answered electronic surveys showing clear differences
between the two types of courts and also between criminal, civil and administrative cases.
Party-appointed experts are usually more frequently used in general courts than in administrative courts and court-appointed experts are more frequently used in administrative
courts than in general courts. Administrative judges consider court-appointed experts
more useful and impartial than judges do in general courts, but in terms of trustworthiness there are no differences. Judges in general state that expert knowledge is easy or fairly
easy to understand, but administrative judges consider expert knowledge more relevant in
relation to the courts’ needs and also regard it as being more influential for the judgments.
The results point to differences between general and administrative courts regarding the
use of, and attitudes toward, experts, which can be explained by separate rules of procedure
and traditions. The more frequent use of party-appointed experts in general courts reflects
an adversarial process, while the use of court-appointed experts in administrative courts
indicates a more inquisitorial process.
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1. INTRODUCTION 1
The rapid developments occurring in technology, medicine and other sciences are also
reflected in the courts where evidence is based on increasingly complex theories and
methods.2 This entails that the courts, in cases where judges generally lack specialist expertise beyond their own field,3 are growing increasingly dependent on experts and on ‘the
trustworthiness of their methods and their honesty and integrity’.4 The issue concerning
how to fulfil the courts’ need for trustworthy expert knowledge is largely determined by
the procedural model used in the court process. In an inquisitorial procedure, the judge
appoints the experts.5 In an adversarial procedure, it is primarily the parties who appoint
experts (party-appointed experts), but in many legal systems they may also be appointed
by the court (court-appointed experts).6 The present article investigates the use of experts
in the adversarial model in Swedish courts, where both categories of experts may be
appointed. International research has shown that judges have less trust in party-appointed
experts whose statements are often considered to have low credibility due to the risk of
partiality,7 while court-appointed experts are generally afforded a greater degree of trustworthiness.8 The problem of biased experts lies mainly in the relation to the adversarial

1. Our sincere thanks to the Swedish Research Council for approving the research grants that are the basis for this
article.
2. Erin Murphy, ‘The New Forensics: Criminal Justice, False Certainty, and the Second Generation of Scientific
Evidence’ (2007) 95 California Law Review 721; see also Henrik Edelstam, Sakkunnigbeviset. En studie rörande
användandet av experter inom rättsväsendet [The expert evidence. A study concerning the use of experts in the
judicial system] (Justus förlag 1991) 25.
3. Jennifer L. Mnookin, ‘Expert Evidence, Partisanship, and Epistemic Competence’ (2008) 73 Brooklyn Law
Review 1009; see also Elizabeth Butler-Sloss and Ananda Hall, ‘Expert witnesses, courts and the law’ (2002) 95
Journal of the Royal Society of Medicine 431.
4. Edelstam (n 2) 25.
5. Joëlle Vuille, ‘Admissibility and appraisal of scientific evidence in continental European criminal justice systems:
past, present and future’ (2013) 45 Australian Journal of Forensic Sciences 389. DOI:
10.1080/00450618.2012.738248.
6. See for instance Edelstam (n 2) 73-106.
7. See, for instance, Anthony Champagne, Danny Easterling, Daniel W. Shuman, Alan Tomkins and Elisabeth
Whitaker, ‘Are court-appointed experts the solution to the problems of expert testimony?’ (2001) 84 Judicature
178; Anthony Champagne, Daniel W. Shuman and Elisabeth Whitaker, ‘An empirical examination of the use
of expert witnesses in American courts’ (1991) 31 Jurimetrics 375; Jennifer L. Mnookin, ‘Idealizing science and
demonizing experts; an intellectual history of expert evidence’ (2007) 52 Villanova Law Review 763; Jennifer
L. Mnookin, ‘Expert Evidence, Partisanship, and Epistemic Competence’ (2008) 73 Brooklyn Law Review 1009;
Daniel W. Shuman, Elisabeth Whitaker and Anthony Champagne, ‘An empirical examination of the use of
expert witnesses in the courts – Part II: A three city study’ (1994) 34 Jurimetrics 193; Ulf Stridbeck, Pål Grøndahl
and Cato Grønnerød, ‘Expert for Whom? Court-Appointed Versus Party-Appointed Experts’ (2015) Psychiatry,
Psychology and Law. DOI: 10.1080/13218719.2015.1052334.
8. Peter Alldridge, ‘Forensic Science and Expert Evidence’ (1994) 21 Journal of Law and Society 136; Butler-Sloss
and Hall (n 3); Champagne and others, ‘Are court-appointed experts the solution to the problems of expert
testimony? (n 7); Stridbeck and others (n 7); Catherine Williams, ‘Expert evidence in cases of child abuse’ (1993)
68 Archives of Disease in Childhood 712. DOI: 10.1177/096853329300100105; cf. Skuli Magnusson, ‘Sakkyndiges
rolle i sivilprocessen’ [The expert’s role in the civil law procedure] (2014) Det 40. nordiska juristmøtet 293, 296.
Available from: <http://nordiskjurist.org/oslo-2014> accessed 16 June 2017; Vuille (n 5).
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system in Anglo-Saxon countries,9 where court-appointed experts – despite their trustworthiness – are rarely used.10 One explanation for this is that the adversarial model assigns
the judge the role of ‘neutral and passive decision maker’.11 Thus, the explanation here
could be that the judges do not want to risk jeopardising the legitimacy of the legal process
by overly actively directing the proceedings. ‘If the fact finder strays too far from passivity
adversary theory suggests that neutrality will be jeopardised.’12 Critics of the adversarial
system have, for example, pointed out that the passive role of the judge is difficult to reconcile with his or her truth seeking mission.13 Defenders of this system maintain that the
parties’ investigative actions and critical review of each other’s arguments and evidence
leads to a richer basis for decision than does an investigation led by a judge, which increases
the possibility of disclosing the actual conditions of the case.14
The argument for a richer basis for decisions also had a prominent role in the administrative law reform that took place in Sweden in the 1990s in which administrative procedure changed in nature from an inquisitorial to an adversarial procedure.15 This made
Swedish legal procedure party-centered in all types of cases: civil and criminal cases
(general court) and administrative law cases (administrative court). During the trial, the
court plays the role of ‘neutral and passive decision maker’, but is also responsible for
ensuring that the basis for its decision maintains high enough standard for the case to be
determined in a substantively correct manner.16 This responsibility allows for intervention
tools such as the possibility to appoint court-appointed experts. How one defines a satisfactory basis for decisions varies from case to case and depends on the substantive nature
of each individual case and its legal relations, but it is also dependent on developments in
knowledge in society. Substantive law involves an increasing amount of scientifically based
knowledge in its decision processes (for example, within social law) which increases the
need for experts.

9. See, for instance, Daniel W. Shuman, ‘Expertise in Law, Medicine, and Health Care’ (2001) 26 Journal of Health
Politics, Policy and Law 267. DOI: 10.1215/03616878-26-2-267; Daniel W. Shuman and Stuart A. Greenberg,
‘The Expert Witness, the Adversary System, and the Voice of Reason: Reconciling Impartiality and Advocacy’
(2003) 34 Professional Psychology: Research and Practice 219. DOI: 10.1037/0735-7028.34.3.219.
10. Champagne and others, ‘Are court-appointed experts the solution to the problems of expert testimony? (n 7).
11. Stephan Landsman, Readings on adversarial justice: The American approach to adjudication (West Publishing
CO. 1988) 2-3.
12. Ibid 77.
13. Ibid; see also Ray Finkelstein, ‘The adversarial system and the search for truth’ (2011) 37 Monash University
Law Review 135; cf. Marvin E. Frankel, ‘The search for truth: An umpireal view’ (1975) 123(5) University of
Pennsylvania Law Review 1031.
14. See Landsman (n 11) 27: ‘Considering the information-gathering potential of the parties, it is debatable whether
the adversary approach is any less effective at uncovering truth than is a judge-centered alternative’. See also
Shuman (n 9) 269: ‘The adversarial model assumes we are more likely to uncover the truth about a contested
event as the result of the efforts of the parties who have a self-interest in the discovery of proof and exposing the
frailties of an opponent’s proof than from the efforts of a judge charged only with an official duty to investigate
the case’.
15. Prop. 1995/96:22, Tvåpartsprocess m.m. i de allmänna förvaltningsdomstolarna [Government bill 1995/96:22,
Two-party process etc. in the Administrative Courts] 77-78.
16. Cf. Christian Diesen and Annika Lagerqvist Veloz Roca, Bevisprövning i förvaltningsmål. Bevis 7 [Evaluation of
evidence in administrative cases] (Norstedts Juridik 2003) 82.
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The relationship judges have to party-appointed experts and court-appointed experts,
and the degree to which these two categories of experts are actually used in Swedish courts,
are issues that have only been partially investigated. The authors of the present article
have previously researched the use of experts in cases concerning serious offences against
the person,17 and in administrative law cases concerning compulsory custody of children,18 based on court verdicts. The present article complements the research by way of a
survey-based study of the experiences and attitudes of approximately 140 judges regarding
the use of party-appointed and court-appointed experts in criminal cases, civil cases and
administrative law cases in five general courts and five administrative courts. The objective is to contribute to an increased understanding by firstly bringing greater clarity to
the extent, and on whose behalf, experts are appointed in court proceedings in criminal
cases, administrative cases and civil cases, and secondly to explore the attitude of judges in
general courts and administrative courts toward experts appointed by parties or the court
respectively. Are there any differences between the different types of cases and the two types
of courts with regards to what one might expect from the respective rules of procedure
compared to the actual outcome in the various courts?

1.1 The Swedish procedural model

In practice, procedural systems are seldom purely inquisitorial or adversarial but rather
a mix,19 a fact that also applies to the Swedish model.20 The court is party-governed in
accordance with the principle that both parties must be heard (audiatur et altera pars),21
which corresponds to the adversarial system.22 This is defined by the three interacting
key elements: ‘party presentation of evidence’, ‘highly structured forensic procedure’, and
‘neutral and passive decision maker’,23 which also constitute a foundation of the Swedish
model; the parties have the main responsibility for the investigation and evidence in the
case and should therefore receive the same opportunity to both present and partake of

17. Eva Friis and Karsten Åström, ‘Expert Knowledge as a Condition of the Rhetorical Situation in Criminal Cases’
(2017) 4 Oslo Law Review 28. DOI: 10.18261/issn.2387-3299-2017-01-02.
18. Eva Friis, ‘Den retoriska situationen i LVU-mål. Parternas förutsättningar för framgångsrik process i teori och
praktik’ [Expert knowledge as a condition of the rhetorical situation in cases concerning ompulsory care of
children] in Karl Dahlstrand (ed), Festskrift till Karsten Åström [Festschrift to Karsten Åström] (Juristförlaget
2016) 203-223.
19. Vuille (n 5).
20. See for instance Clara H. Gumpert and Frank Lindblad, ‘Communication between courts and expert witnesses
in legal proceedings concerning child sexual abuse in Sweden: a case review’ (2001) 25 Child Abuse & Neglect
1497. DOI: 10.4135/9781412994125.n7; Per Henrik Lindblom, ‘Tvekamp eller inkvisition? Reflektioner om
straffprocessens samhällsfunktion och grundstruktur’ [Duel or inquisition?] (1999) Svensk Juristtidning 617.
21. See for instance Per Olof Ekelöf, Henrik Edelstam and Lars Heuman, Rättegång. Fjärde Häftet [Legal
Proceedings. Fourth Booklet] (Norstedt 2010); Bertil Wennergren and Ulrik von Essen, Förvaltningsprocesslagen
m.m. En kommentar [Administrative Court Procedure Act etc. A Commentary] (Norstedt 2014). Available from:
http://www.nj.se/zeteo, accessed 16 June 2017.
22. Per Olof Ekelöf and Henrik Edelstam, Rättegång. Första Häftet [Legal Proceedings. First Booklet] (Norstedt
2011a) 70.
23. Landsman (n 11) 2-5.
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each other’s proceedings as well as respond to each other’s presentations.24 The various
components of the process are strictly regulated by law,25 with some exceptions, such as
the principle of free production and assessment of evidence.26 Another example is the fact
that the courts’ substantive direction of proceedings has not been legally regulated and is
expected to be solved in the course of legal practice.27
The court’s direction of proceedings is one of the inquisitorial components of this model
and is based on rules that state that the court shall ensure that the case is investigated
in accordance with its specific nature and requirements.28 This entails that the court is
responsible for ensuring that the enquiry is sufficient for the case to be determined satisfactorily. Due to the court's responsibility of enquiry, it may decide of its own accord to
retrieve evidence in nondispositive law (civil cases that do not permit settlements, public
criminal cases and administrative law cases)29 and can, as a step in this process, appoint
experts.30 This can be accomplished ex officio by the court or by a party. Court-appointed
experts must maintain an impartial relationship to the parties and the matter at hand, a
requirement that does not apply to party-appointed experts, who (with a few exceptions)
must comply with the rules of evidence.31
The question concerning the extent of the court’s enquiry responsibility should be, in
individual, non-dispositive cases, determined partly by the weight of the interest invoked
in the substantive legislation at hand, and partly by the legal relations.32 In custody cases
(civil law) and cases concerning compulsory custody of children (administrative law), the
court is deemed to have a greater enquiry responsibility since the child’s welfare constitutes
the determining factor for the decision.33 In criminal cases and administrative law cases
concerning an individual party versus a public party, which generally bears the enquiry
responsibility in the case (burden of proof),34 the court has a greater enquiry responsibility to the individual party than to the public party.35 This applies particularly in cases that
involve any lapses in the enquiry that could cause harm to the individual party.36
However, the court cannot pursue the substantive direction of proceedings too far, as
shown by the statements in the law’s legislative history. These statements emphasise that
the court shall first and foremost ensure that the parties are made aware of any need for

24. Ekelöf and others (n 21) 31-32.
25. Per Olof Ekelöf, Henrik Edelstam and Mikael Pauli, Rättegång. Femte Häftet [Legal Proceedings. Fifth Booklet]
(Norstedt 2011b); Wennergren and others (n 21).
26. Ekelöf and others (n 21) 34-37.
27. Ekelöf and others (n 25) 200.
28. Rättegångsbalken (RB) [Code of Judicial Procedure] Ch. 46, § 4, Förvaltningsprocesslagen (FPL)
[Administrative Court Procedure Act] § 8 .
29. RB Ch. 35, § 6, FPL § 8 , see the discussion in Wennergren and others (n 21) FPL § 8.
30. RB Ch. 40, § 1 , FPL § 24 .
31. Edelstam (n 2) 259-269.
32. Wennergren and others (n 21) FPL § 8.
33. Ekelöf and others (n 21) 55-56; Wennergren and others (n 21) FPL § 8 .
34. Christian Diesen, Bevisprövning i brottmål [Evaluation of evidence in criminal cases] (Juristförlaget 1994)
64-65; Diesen and others (n 16) 81.
35. Wennergren and others (n 21) FPL § 8 , cf. Ekelöf and others (n 25) 201.
36. Wennergren and others (n 21) FPL § 8.
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additional proceedings material37 and shall avoid acting independently38 in order to avoid
any suspicions of partiality.39 These statements clarify that the court should be extremely
restrictive with regards to initiating investigative measures,40 while also being a reminder
of the court’s role as a ‘neutral and passive decision maker’.

1.2 Details of the empirical evidence and method

The empirical evidence of the present article is based, as mentioned, on a survey of Swedish
judges’ experiences of, and attitudes toward, the use of experts in court.
The survey was sent out electronically to 242 legally qualified judges serving at five
district general courts and five district administrative courts (December 2015). Reponses
(wholly or partially) were received from 144 judges (approximately 60 %) and were relatively evenly distributed between general courts and administrative courts (48 % and
52 %). The survey included three groups of questions that concerned (1) the judge’s background, (2) their experiences of the use of experts in court, and (3) their opinion on the
role of experts in court. The questions have been formulated mainly using closed-ended
questions, divided, where relevant, between criminal cases (public prosecution), administrative law and civil law cases. The survey inquired into the judges’ experiences of the use
of experts in cases in which they had personally served in the last three years (2013 – 2015).
It should be pointed out that the enquiry is based on the judges’ assessments based on
their experiences and attitudes, meaning that the results should be interpreted with some
caution. There is also some uncertainty surrounding some questions concerning the use
of party-appointed and court-appointed experts due to the fact that a number of judges
chose the response option ‘do not have an opinion of/experience with this type of case’. This
mainly concerns questions that have been divided according to the three above-mentioned
types of cases but also emerges in some questions that have not been categorised in this
manner. A partial explanation for this response pattern is that judges serving in public
courts have varying experiences of the different types of cases processed there due to the
fact that they often specialise either in criminal or civil law cases. A more general, overall
explanation is that judges have varying levels of work experience. In the survey, the judges
were asked about the length of their work experience, and the results show large variations
in length of duty served.

37. Prop. 1986/87:89, Om ett reformerat tingsrättsförfarande [Government bill 1986/87:89, A reformed procedure
in the District Court] 109-110, see also Ekelöf and others (n 25) 200-201.
38. Prop. 2012/13:45, En mer ändamålsenlig förvaltningsprocess [Government bill 2012/13:45, A more suitable
procedure in the Administrative Court] 115-116, see also Wennergren and others (n 21) FPL § 8.
39. Prop. 1986/87:89 (n 36) 108; prop. 1995/96:22 (n 14) 78, see also Ekelöf and others (n 21) 56; Wennergren and
others (n 21) FPL § 8.
40. Wennergren and others (n 21) FPL § 8.
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Table 1. The judges’ length of service divided by percent.
Number of years served as a judge

Share of judges
(N=143)

1-2 years

26 %

3-8 years

27 %

9-17 years

26 %

18-40 years

21 %

As Table 1 shows, roughly a quarter of the participants had only served for one or two years,
and it is possible that they had not served in that many cases involving experts. The majority of the judges, however, had several years of experience and may have served in a large
number of cases of varying content and complexity. Expert evidence is, after all, just one
of many means of evidence used in a trial,41 and it can be difficult to reconstruct from
memory exactly how or to what extent this evidence has been used.

2. THE USE OF EXPERTS
This section of the survey results is based on the judges’ experiences and assessments
concerning, in part, the number of cases that the judges have served on in which
party-appointed and court-appointed experts have been used, and in part, which party has
most often taken the initiative to use party-appointed experts and court-appointed experts
respectively in these cases.

2.1 Results

The results indicate that experts (both categories) are not particularly often used in Swedish
courts. According to estimates from a very large majority of judges, experts (both categories) were appointed in less than 5 % of the cases they had served on. However, there are
some variations in the results depending on category of experts and type of courts, indicating a more frequent use. This entails that court-appointed experts were reported to be
used more frequently in cases in administrative courts, where they were appointed in up
to 30 % of cases, according to estimates from a relatively large segment of judges (overall,
two fifths of the judges selected between 5-30 % on the scale). This can be compared to
general courts, where the use of court-appointed experts occurred in less than 5 % of the
cases. Party-appointed experts were more common in cases in general court where they
were appointed in up to 10 % of cases, according to estimates by a relatively large share of
judges (overall, a third of the judges selected between 5-10 % on the scale). In administrative courts, party-appointed experts were appointed in less than 5 % of cases.

41. Neil Vidmar, ‘Expert evidence, the adversary system, and the jury’ (2005) 95 S1 American Journal of Public
Health S137. DOI: 10.2105/ajph.2004.044677.
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Table 2. Number of cases with court-appointed experts vs. party-appointed experts,
distributed according to type of court.
Share of cases
using experts

Court-appointed
experts in general
court
(N=65)

Courtappointed experts
in administrative
court
(N=68)

Party-appointed
expert in general
court
(N=62)

Party-appointed
expert in
administrative
court
(N=65)

Less than 5 % of
cases

99 %

57 %

64 %

100 %

5-10 % of cases

1%

28 %

34 %

0%

11-30 % of cases

0%

14 %

2%

0%

More than 30 % of
cases

0%

1%

0%

0%

With regards to the question concerning which party commonly takes the initiative to
appoint an expert, the results for court-appointed experts are summarised as follows: in
administrative law cases, usually the court took the initiative to appoint court experts (a
little over nine tenths of the responses), while in criminal cases and civil cases respectively,
the initiative was taken by both parties in most cases (a little over two fifths and three fifth
of responses, respectively). With regards to both types of cases, a relatively large share of
the judges (a little over a third) stated that the initiative to appoint experts had been
taken approximately equally often by the court and party.
Table 3. Initiative for use of court-appointed experts in different types of cases.
Initiative for use of
court-appointed
experts

Criminal law cases
(General court)
(N=33)

Civil cases
(General court)
(N=34)

Administrative
law cases
(N=69)

Usually the court

18 %

3%

93 %

Usually the party

46 %

62 %

1%

Both court and party to
approximately the same
extent

36 %

35 %

6%

Results for party-appointed experts can be summarised as follows: in criminal law cases,
the initiative to appoint an expert was usually taken by the public party (approximately
two thirds of the responses), while in civil cases, almost all the judges estimated that the
initiative was taken by both parties (plaintiff and defendant) to approximately the same
extent. With regards to administrative law cases, the responses were divided into two equal
groups. One group estimated that the initiative was most often taken by the public party
(two fifths), while the other group estimated that the initiative generally was taken by the
individual party (two fifths).
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Table 4. Initiative for use of party-appointed experts in different types of cases.
Initiative for use of
party-appointed experts

Criminal law cases
(General court)
(N=44)

Civil law cases
(General court)
(N=49)

Usually the public
party

66 %

39 %

Usually the individual
party

14 %

39 %

Usually the plaintiff

4%

Usually the defendant

0%

Both parties to
approximately the same
extent

20 %

96 %

Administrative
law cases
(N=44)

22 %

2.2 Concluding discussion

Firstly, the results indicate that expert witnesses are not appointed in particularly many
cases, with reservation for some variations with regards to category of expert and type of
court. Court-appointed experts are used in up to 30 % of the cases in administrative courts
but in less than 5 % of cases in general courts. Party-appointed experts are used in up to
10 % of the cases in general courts, but in less than 5 % of cases in administrative courts.
One explanation for why experts are not used more often than the results show could
be that most court cases are of a relatively simple nature and can be solved without expert
participation. In comparison, our previous research on criminal cases concerning serious
offences against the person42 and administrative law cases concerning compulsory custody
of children43 often involved cases with a relatively high degree of complexity. In criminal
cases, party-appointed experts were used to varying degrees depending on type of crime,
ranging between 45 % of cases and approximately 90 % of cases. In compulsory custody
cases, party-appointed experts were used in almost 70 % of cases. It is worth noting that
in these two studies there were no court-appointed experts, only party-appointed experts.
Additionally, the results of the study indicate that it is nearly always the court that takes
the initiative to appoint experts in administrative courts, but this is also relatively common
in criminal cases in general courts. However, it is more common in general courts for
the parties to take the initiative of appointing court-appointed experts, this being most
common in civil law cases.
Expert witnesses appointed ex officio by the court comprise an extensive form of substantive direction of proceedings that the court can be expected to use when the material
nature of the case requires that the enquiry meets high standards and the party’s enquiry
has not succeeded in fulfilling this requirement. Court initiatives are most common in the
area of administrative law which can be related to the fact that substantive law increasingly requires (whether explicitly or implicitly) expert participation in the authorities’ and
42. Friis and others (n 17).
43. Friis (n 18).
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courts’ decision-making processes, for example, in medical and social law areas.44 Additionally, decisions in many administrative law cases are based on a predictive risk assessment of the individual’s future living conditions (where traditional evidential methods are
not sufficient), which often requires expert participation.45
Apart from the substantive nature of the case, the legal relations are also a deciding
component in the court’s substantive direction of proceedings. The fact that there were
no court-appointed experts to be found in our studies of criminal cases and compulsory
custody cases may be due to these types of cases being of a nature that entitled the individuals to public counsel, paid for by public funds. The fact that the individual is represented
by a lawyer in court means that they are viewed as more equal to the public party than
would otherwise have been the case had they not received legal counselling.46 This position
of equality (from a legal perspective) among the parties may therefore be a factor that leads
to a reluctance on the court’s part to intervene in the parties’ processes when appointing
their own experts. The situation is different in administrative law cases which are not of a
nature that entitles the individual to either public councel or public legal aid, and where
courts are more able to intervene ex officio.47
Additionally, the results of the study indicate that the initiative for appointing party
experts was often taken by the public party in criminal cases and approximately equally
often by both parties in civil cases. In administrative law cases, the results are more varied,
but they indicate that the initiative to use party-appointed experts is taken by the public
and individual party at an approximately equal level.
A comparison of these results concerning the initiative to use party-appointed experts
with results from previous studies shows a relatively strong correlation with the criminal law cases but deviates from the compulsory custody cases of administrative law. This
is due to the fact that in criminal cases, party-appointed experts were regularly used by
the authorities, while it was unusual for the individual to use their own expert. Based
on this starting point, we had not expected to find these results concerning the use of
party-appointed experts in administrative law. One explanation could be that administrative law cases vary greatly,48 and in some cases, the individual party bears a greater burden
of proof and/or investigative responsibility in, for example, tax, work injury or asylum

44. See, for instance, Maritha Jacobsson, Terapeutens rätt – rättslig och terapeutisk logik i domstolsförhandlingar
[The therapist’s rights. Judicial and therapeutic logic in court hearings] (Umeå Universitet, Institutionen
för Socialt Arbete 2006); Stefan Sjöström, Maritha Jacobsson and Anna Hollander, ‘Kollegialitet, terapi och
medling: expertgranskning i psykiatrimål’ [Collegealism, therapy and mediation – experts’ interpretative
repertoires in court hearings relating to compulsory psychiatric care] 39 Sociologisk forskning 86; Sara
Stendahl, ‘Arbetsoförmåga i rättstillämpningen. Prövning av rätten till kompensation för inkomstförlust efter
en trafikolycka– en empirisk jämförelse mellan rättstillämpningen i allmän domstol och förvaltningsdomstol’
[Work incapacity in judicial application. Examination of the right to compensation for loss of income caused
by a traffic accident – An empirical comparison of judicial practice in general and administrative courts] (2009)
43 Arbete och Hälsa 1, 66.
45. Diesen and others (n 16) 96-98, 124.
46. Pernilla Leviner, Rättsliga dilemman i socialtjänstens barnskyddsarbete [The legal dilemmas inherent in the child
protection work of social services] (Jure Förlag AB 2011) 177.
47. Cf. Stendahl (n 44) 65-73.
48. Wennergren and others (n 21).
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cases,49 as well as in cases concerning compensation for loss of income due to a traffic accident.50 This implies a more active process on behalf of the individual, as well as, depending on the case, a more active use of expert evidence, as is apparent in, for example, traffic
injury cases.51

3. ATTITUDES TOWARD EXPERTS
The starting point for this study of judges’ attitudes toward experts is based on the assumption that such attitudes build on each judge’s consideration of at least three variables: 1) the
robustness of the experts’ knowledge base; 2) the experts’ conflict of impartiality; 3) the
experts’ ability to make themselves understood by the courts.
The survey measured these variables in several different ways, as shown by the results
below.
3.1 Results

One of the questions concerned the kind of expert participation the judges felt was most
needed in court. The results of this question show that among judges in administrative
courts, a majority (four fifths) believe that court-appointed experts are the most needed
experts, but there is also a relatively large group (one sixth) that believes that both categories of experts are needed. Among judges in general courts, roughly two equal shares
(both comprising two fifths) were of the opinion that party-appointed experts are needed
the most, followed by the opinion that both expert categories are equally needed.
Table 5. Type of expert participation needed the most in different kinds of courts.
Type of expert participation
needed the most in court

Share of judges in general courts
(N=41)

Share of judges in administrative
courts
(N=57)

Court-appointed expert

22 %

81 %

Party-appointed expert

39 %

3%

Both needed to the same extent

39 %

16 %

The question concerning which kind of expert participation is needed the most was followed by a question that asked the judges to select the statements that best matched
their responses to the previous question. The response alternatives revolved around the
three above-mentioned variables. Each variable had three response options in accordance with the model ‘court-appointed experts are better than party-appointed experts’,
‘party-appointed experts are better than court-appointed experts’ and ‘court-appointed
and party-appointed experts are equal’.
49. Diesen and others (n 16) 84, 87, 102, 108-109.
50. Stendahl (n 44)13.
51. Ibid.
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The main tendency in the judges’ motives for their responses can be summarised as
follows:
1) Both court and party-appointed experts generally have a substantial knowledge base
(approximately half of the judges in general courts and a third of the judges in administrative courts). 2) Court-appointed experts generally provide a greater guarantee of impartiality (four fifths of judges in administrative courts and a little over two fifths of judges in
general courts). 3) Both court- and party-appointed experts generally are good at making
themselves understood by the court (half of the judges in general courts and a third of the
judges in administrative courts). The group of judges that placed the most importance on
the impartiality of court-appointed experts consisted of judges serving in administrative
courts. Judges serving in general courts believed to a greater extent than judges in administrative courts that both court-appointed and party-appointed experts generally have a
solid knowledge base and a good ability to make themselves understood.
Table 6. Evaluation of the court and party-appointed experts’ characteristics and skills,
summarised as three main tendencies
Comparative evaluation of three types
of characteristics and skills in court
and party-appointed experts

Share of judges in general courts
that agree
(N=41)

Share of judges in
administrative courts that
agree
(N=56)

Both court-appointed and
party-appointed experts generally have a
solid knowledge base

54 %

34 %

Better guarantee that court-appointed
experts are impartial in comparison to
party-appointed experts

46 %

82 %

Both court and party-appointed experts
are generally good at making themselves
understood to the court

51 %

34 %

The three variables (knowledge base, impartiality and communication ability) were also
studied in various constellations as separate questions. One of the questions referred to
the experts’ trustworthiness which can be assumed to be based on a presumed impartiality, but may also include the robustness of the knowledge base. The results show that a
large majority of judges in general courts and administrative courts view court-appointed
experts as generally more trustworthy than party-appointed experts (approximately three
fourths). None believed that the opposite was true, but a relatively large share (approximately a fourth) felt that court-appointed and party-appointed experts were equally trustworthy.
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Table 7. Evaluation of the trustworthiness of party-appointed experts and court-appointed
experts.
Trustworthiness of the experts

Share of judges in general courts
(N=40)

Share of judges in administrative
courts
(N=43)

Court-appointed experts are
(generally) more trustworthy than
party-appointed experts

73 %

77 %

Party-appointed experts are
(generally) more trustworthy than
court-appointed experts

0%

0%

Both are (generally) equally
trustworthy

27 %

23 %

Another question addresses the judges’ perception of the court-appointed experts’ communication ability, expressed in terms of ‘the degree to which the specialised information
provided by the experts is difficult to understand’. Results indicate that the judges generally
do not have any issues comprehending experts. In the experience of almost all judges in
both general and administrative courts, it was usually easy or quite easy to understand the
information presented by the experts.
Table 8. Evaluation of the comprehensibility of expert information
Comprehensibility of the experts’
specialised information

Share of judges in general courts
(N=61)

Share of judges in
administrative courts
(N=69)

Generally easy to comprehend

51%

75 %

Generally fairly easy to comprehend

49 %

23 %

Generally hard to comprehend

0%

2%

One of the questions was intended to measure the judges’ perceived advantages of the
expert knowledge contributed by experts, which can be presumed to be related to the
robustness of the experts’ knowledge base. The results indicate that the judges found that
the knowledge provided by experts was satisfactory. Almost all judges in administrative
courts, and most judges in general courts (just over four fifths) felt that the need for expert
knowledge had been fulfilled by the experts to a significant or very significant extent.
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Table 9. Evaluation of the degree to which experts fulfil the court’s need for expert
knowledge
The degree to which experts fulfil the
court’s need for expert knowledge

Share of judges in general courts
(N=61)

Share of judges in
administrative courts
(N=69)

Insignificant

17 %

1%

Significant

60 %

22 %

Very significant

23 %

77 %

Finally, the survey included a question intended to measure the extent to which the information provided by the experts in the case had influenced the courts in their position
regarding the facts of the matter at hand, according to the judges’ assessments. The results
can be summarised as follows:
Court-appointed experts wielded the greatest influence in administrative courts, and
a large majority of the judges (in a little over two thirds of the responses) felt that
their position had often been influenced by this category of experts. In general courts,
court-appointed experts sometimes influenced the court’s position, according to the
assessments of a relative majority of judges (half). Party-appointed experts had the greatest
influence in general courts, and a relatively large group of judges (two fifths) felt that they
had often been influenced in their position by this category of experts. In administrative
courts, there were cases of party-appointed experts sometimes influencing the court’s position, according to the assessments of a relative majority of the judges (a little more than
half).
Table 10. Evaluation of the extent to which expert information influenced the court’s
position.
The extent to
which expert
information
influenced the
court’s position

Court-appointed
experts in general
courts
(N=63)

Court-appointed
experts in
administrative
courts
(N=71)

Party-appointed
experts
in general courts
(N=51)

Party-appointed
experts in
administrative
courts
(N=32)

Occurs rarely

25 %

9%

14 %

34 %

Occurs sometimes

49 %

21 %

45 %

56 %

Occurs often

16 %

70 %

41 %

10 %

3.2 Concluding discussion

The present study investigates partly the judges’ attitude toward the two categories of
court-appointed experts and party-appointed experts, and partly toward the two types of
experts as a single category. When court-appointed experts and party-appointed experts
are compared to each other, the results show, with one exception, a variation in the judges’
attitudes depending on whether they served in general court or in administrative court.
More specifically, this entails the following:
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Firstly, with regards to the question concerning which group is considered the most
trustworthy, court-appointed experts or party-appointed experts, there was broad consensus among judges in general court and administrative court. A majority of judges
believe that court-appointed experts generally are more trustworthy than party-appointed
experts, but a relatively large group (approximately a fourth) assessed them to be equally
trustworthy.
These results correspond partly with the results of international research as discussed in the article’s introduction, and show that judges generally have greater trust in
court-appointed experts than party-appointed experts. However, there is also a discrepancy in the fact that a relatively large group of judges deemed the two groups of experts to
be equally trustworthy. One explanation could be that assessments of the trustworthiness
of experts relate to the area of evaluation of evidence.52 According to the principle of free
assessment of evidence, the court shall freely assess the evidence presented in the case,53
which should prevent the judge from having any pre-determined assumptions concerning
the evidential value of certain kinds of evidence. It is possible that the judges in the minority group may have felt the urge to support this principle via the response option ‘both
court-appointed experts and party-appointed experts are (generally) equally trustworthy’.
Secondly, there was disagreement concerning the kind of expert participation that the
judges felt was most needed in court. Among judges serving in administrative courts,
a large majority believed that court-appointed experts were the most needed category.
Among judges serving in general courts, there was disagreement between the two equally
sized groups of which one group believed that party-appointed experts were the most
needed and the other that both categories of experts were equally needed.
These results indicate a polarisation between judges in administrative courts and general
courts, which entails that the aforementioned prefer court-appointed experts while the latter
prefer party-appointed experts, or at least view them as equal to court-appointed experts.
One explanation can be traced to the fact that administrative courts generally have a greater
responsibility and better prerequisites than general courts have to ensure that the basis for
decisions in the case is satisfactory.54 The explanation, then, might be that the two kinds of
courts have different legal traditions: In general court, the contradictory principle governs to
a greater degree than in administrative court. In administrative court, the process is largely
focused on arriving at substantively correct decisions.55 Roughly described, one could say
that the results reflect, in the adversarial system, an inherent tension between on the one
hand the requirement for the court to be a ‘neutral and passive decision-maker’, and on the
other hand the requirement for the court to produce substantively correct decisions.
Thirdly, the judges evaluated party and court-appointed experts’ characteristics differently. These characteristics were limited, in this study, to three aspects: (1) robustness of the
experts’ knowledge base; (2) the experts’ impartiality; and (3) the experts’ capacity to make

52. Cf. Edelstam (n 2) 379-380. See also Lena Schelin, Bevisvärdering av utsagor i brottmål [Evalutation of evidence
of testimonies in criminal cases] (Norstedt 2007) 240-242.
53. See for instance Ekelöf and others (n 21) 26, 34.
54. Stendahl (n 44) 65-73.
55. Wennergren and others (n 21).
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themselves understood by the courts. Judges in administrative courts agreed to a greater
extent with the statement that there is a greater guarantee of impartiality with regards to
court-appointed experts than party-appointed experts. Judges in general courts agreed to
a greater extent with the statement that both categories of experts have a robust knowledge
base and a good ability to make themselves understood to the court.
These results indicate that judges in administrative courts place greater importance
on the experts’ impartiality, while judges in general courts emphasise their knowledge
and communication ability. The fact that judges in administrative courts place greater
importance on impartiality can be related to the aforementioned, different legal traditions. Research has shown that there are cases in which judges in administrative courts,
in cases of great complexity and disagreement between party-appointed experts, allow
court-appointed experts to determine whether the party-appointed expert statements fulfil
the evidentiary requirements of the case.56 This indicates that court-appointed experts in
administrative courts can be used in a manner that, in practice, makes them into co-judges.
This is possible in a process where it is more important for the outcome to be substantively
correct than to fulfil the formal requirements of the party-governed process. The room for
manoeuvre for judges in general courts is limited by the fact that the process is regulated
and formalised to a greater degree,57 and judges therefore need to rely on the parties’ evidence to a greater extent.58 Their task, as judges, is mainly confined to evaluating the evidence presented in the case, which process is intended to ensure objectivity.59 Impartiality
is an aspect that the judges consider in their evidential evaluation of an expert statement.
Another aspect concerns the strength and sustainability of the scientific arguments and
conclusions used in the expert statement.60 The court’s evaluation of evidence is probably
made easier if the expert is able to explain the underlying scientific basis to the members of
the courts in a comprehensible fashion. There may be a similar reasoning underlying the
results for judges in general court.
Fourthly, the degree to which party and court-appointed experts have influenced the
courts’ positions on the matter of fact at hand also varied between judges. The majority of judges in administrative courts estimated that court-appointed experts often influenced their position, while this applied to a significantly less degree to party-appointed
experts. Conversely, a large group of judges serving in general court believed that their
position was often influenced by party-appointed, while this was significantly less true for
court-appointed experts.
These results are based on the judges’ experiences, but correspond relatively well with
their attitudes. Judges in administrative courts prefer court-appointed experts, and it
follows that they are often influenced by their statements. Judges in general courts prefer
party-appointed experts or at least view them as equal to court-appointed experts, which
appears to be consistent with, or at least not in conflict with, the fact that they are often
influenced by party-appointed expert statements.
56.
57.
58.
59.
60.

Stendahl (n 44) 72.
Ibid.
Ekelöf and others (n 21) 55-56, 287.
Ibid 56.
Cf. Edelstam (n 2) 380. See also Schelin (n 52) 240-242.
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Finally, experts counted as a single category were studied here by way of two questions
concerning respectively the comprehensibility of the expert information, and the degree to
which experts fulfil the court’s need of expert opinion. With regards to the matter of comprehensibility, there was mutual agreement between judges in both types of court, which
entails that in their experience, the expert information was often easy or fairly easy to comprehend. There was also mutual agreement on the second point, entailing that the judges
assessed that the need for expert opinion was usually fulfilled to a significant or very great
extent.
These two results indicate that when party-appointed and court-appointed experts are
studied as a single category, the judges are generally satisfied with their efforts in court.

4. SUMMARISED CONCLUSIONS
Concerning the use of experts, the results show that court-appointed experts are used to a
significantly greater extent in administrative court cases (up to 30 %) than in general court
(less than 5 %). Party-appointed experts are used to a greater extent in cases judged in
general courts (up to approximately 10 %) than in administrative courts (less than 5 %).
It is almost always the court that takes the initiative to use court-appointed experts in
administrative courts, while in general courts the initiative is generally taken by the party,
and less often by the court. The initiative to use party-appointed experts in the various
kinds of cases is generally taken, in criminal cases (under public prosecution) by the public
party (the prosecutor) and in civil cases by both parties (plaintiff and defendant) to roughly
the same extent. In administrative law cases, the initiative is usually taken equally often by
the public party (representing an authority) as the individual party.
To summarise, the results indicate thus far that the process in administrative courts is
to a greater degree governed by the judge than in general courts. Conversely, the process in
general courts is to a greater degree governed by the parties than in administrative courts.
This can be related to different legal traditions, meaning that administrative courts generally have a greater responsibility for the investigation due to the objective of the administrative procedure to reach materially correct decisions. More precisely, this relates to the
fact that many administrative and legal cases are of a complex nature and often include a
predictive risk assessment, as well as the fact that the individual party may often lack legal
representation and therefore be at a procedural disadvantage vis-a-vis the public party.
With regards to the judges’ attitudes towards party- and court-appointed experts, the
results show two tendencies. One tendency becomes apparent when party- and courtappointed experts are treated as a single category. The results here indicate that judges
have a positive attitude toward both party-appointed and court-appointed experts with
regards to their ability to make themselves understood by the court and fulfil the judges’
need for expert information.
The other tendency emerges when the experts are divided into party-appointed and
court-appointed experts. The results show, with one exception, a polarisation between
judges in administrative courts and general courts. This exception concerns the trustworthiness of court-appointed experts in comparison to party-appointed experts. The
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results indicate that most judges in both administrative and general courts view courtappointed experts as generally more trustworthy than party-appointed experts, but there
are also ‘dissidents’ that feel that party-appointed and court-appointed experts are equally
trustworthy.
This polarisation between judges in administrative and general courts has to do with
their preferences for one or the other of the two categories of experts. The results indicate
that judges in administrative courts prefer court-appointed experts, while judges in general
courts prefer party-appointed experts or feel that they are needed to the same extent as
court-appointed experts. Additionally, the results indicate that the judges’ positions in
administrative courts are to a greater degree influenced by court-appointed experts than
by party-appointed experts. Conversely, judges in general courts are influenced to a greater
degree by party-appointed experts than court-appointed.
One clue in the explanation for this polarisation was the judges’ evaluation of the
experts’ characteristics. In the present study, these were limited to the three aspects of
knowledge base, impartiality and communication skills. The results indicate that administrative judges place greater importance on the impartiality of court-appointed experts,
while judges in general courts emphasise the experts’ knowledge base and communication skills. This difference can also be related to different legal traditions, meaning that
judges in administrative courts are focused on finding a substantively correct solution to
the issue in dispute, while judges in general courts are bound by the formal regulations
of the party-governed process which limits the judge’s role to the evaluation of evidence.
To be more precise, this means that experts can fulfil different functions in administrative
courts and general courts. This infers that judges serving in administrative courts have a
greater need of court-appointed experts (who must fulfil impartiality requirements) and
who can function as informal co-judges. Judges serving in general courts must depend to a
greater extent on party-appointed experts, and these must, from a legitimacy perspective,
be treated as means of proof to be evaluated by the court. The evidential value of an expert
statement does not solely depend on the expert’s impartiality; indeed, the scientific basis
of the statement is a significant aspect. Based on this perspective, it is also important that
the expert is able to explain the underlying scientific basis in a comprehensible manner to
the court.
To summarise, the study shows differences between general and administrative courts
both with regards to the use of, and attitudes towards, party- and court-appointed experts,
which can largely be explained by the fact that these two types of courts are governed by different rules of procedure and traditions. The present study shows the inquisitorial nature of
the administrative procedure by way of a relatively extensive use of court-appointed experts
in administrative court cases, and the fact that these are routinely appointed ex officio by
the court. This indicates that the changes in administrative procedure in the 1990s, from
an inquisitorial to an adversarial procedure, have not been fully reflected in practice. This
may be due to the fact that the administrative procedure reform did not lead to any changes
to the objective of the procedure, which is to achieve substantively correct decisions, and
requires judges to pursue a more substantive direction of proceedings.
The present study also clarifies the adversarial nature of the process in general court as
shown by a relatively extensive use of party-appointed experts, as well as the fact that these
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are generally appointed by the parties. The process in general court is, therefore, to a high
degree party governed, which indicates that judges do not intervene more than necessary
to ensure that the parties are afforded a fair trial and equal opportunities to bring action
and present evidence.61 This entails that the Swedish process model accommodates two
procedural objectives, which may be difficult to reconcile, not least due to the fact that
achieving them requires very different judicial behaviours.

61. Cf. Shuman (n 9) 271.
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