Faculty of Arts and Sciences
Department of Management and Engineering
Political Science Division
Master Thesis in International and European Relations
LIU-IEI-FIL-A--19/03154--SE

A Comparative Analysis of France and the UK’s Policies
towards Surrogacy through a Marxist and Gender Approach

Author: Stéphanie Baras
Supervisor: Charlotte Fridolfsson
Examiner: Khalid Khayati

Linköping University
SE-581 83 Linköping, Sweden
+46 013 28 10 00, www.liu.se

ABSTRACT

This research paper aims to analyze France and the UK’s policies on surrogacy from
a marxist and gender perspective. It will also look at the EU’s normative role as surrogacy is
a practice that can be perceived as contradictory to the EU’s values as there are a number of
issues that arise due to cross-border surrogacy arrangements. There are four main issues
when it comes to surrogacy practices: the exploitation of women, the commodification of
women, the commodification of children, and an indirect issue which is the definition of
legal parentage which determines the citizenship of the child which is essential when it
comes to cross-border surrogacy arrangements.
This paper concludes that the lack of common regulation is problematic. As there is
no consensus, cross-border surrogacy arrangements are on the rise which exacerbates the
exploitation of surrogate women from developing countries. This, in turn, deepens the
divide between developed and developing countries. Lastly the lack of consensus on legal
parentage leads to citizenship issues which put individuals at the risk of being stateless.
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1. Introduction:
Surrogacy is the practice by which a woman who is called a surrogate mother
becomes pregnant and gives birth to a baby (or several) so as to give it to someone who
cannot have children, in exchange for financial compensation or for altruistic reasons. It is
illegal in most countries primarily because of ethical issues - one of the reasons is because
some states think it is child trafficking when there is money involved in exchange for a
person. There are two types of surrogacy arrangements: one is commercial i.e. the surrogate
mother is paid, and one is altruistic: the expenses of the surrogate mother (mostly health, but
it could also mean food and, or lodging) are covered.
Despite sharing some similarities, the EU surrogacy legislation is rather varied. As
Assisted Reproductive Technology (ART) is a sensitive issue, politicians are cautious and
tend not to take a clear standpoint towards the issue. Feminist approaches also vary. On the
one hand, some feminists view surrogacy as a form of slavery as the surrogate mother
‘rents’ her body which leads to exploitation. On the other hand ‘liberal’ feminists think that
the parties involved in a surrogacy arrangement know what is best for their own welfare.
Besides, there has been some ethical concerns as the surrogacy industry is essentially a
baby-selling market.
Other important factors are the role of culture, attitudes towards new technologies
and ethical dilemmas. While most EU member states have banned commercial surrogacy,
there is no specific regulation that prohibits citizens from going abroad and going through
the surrogacy process elsewhere, and other member states have no policy regarding
surrogacy at all which roughly translates to ‘what is not prohibited is allowed’ (Brunet et al.,
2013).
No clear regulation leads to transgressions and often cross-border surrogacy. Indeed
want-to-be parents choose to go abroad to countries where surrogacy is legal and where the
legislation is rather loose: Ukraine, a few states within the US or India (until November
2015) to name a few. Others find loopholes within the European Union.
Furthermore, as the world system is anarchic (Burchill et al, 2005), there is no
worldwide government that tells sovereign states what to do in cases where two states have
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a different approach towards legal parenthood which can create citizenship issues. For
example: under Californian law, the intended mother (i.e the mother who intends to raise the
child) is automatically regarded as the legal mother, whereas legal motherhood is attributed
on the basis of parturition - which is the act of giving birth - in most EU member states.
Similar predicaments can also happen in regards to legal fatherhood, as well as in same-sex
parents cases. For instance, in some states the surrogate’s husband is considered the father
even if the baby is not biologically his. In some cases, this has led children to become not
only legally parentless, but also stateless. It becomes even more complicated when the
surrogate-born baby needs travel documents (a passport), but also a visa to enter the EU,
and instead is stuck in a ‘legal limbo’ abroad (Brunet et al., 2013).
Globalization and the abundance of communication and information technologies
have given a boost to the surrogacy industry. Surrogacy has become a service to the most
privileged ones in a global market, while being done by the least privileged people. Yet
there is still no clear-cut common EU regulation, which in turn leads to more legal and
ethical problems.

1.1 Aim of the study:
As stated above, surrogacy and more specifically cross-border surrogacy
arrangements have become a growing issue within the EU. Ethical issues in terms of the
exploitation and commodification of both surrogate women and children are at odds with
the EU’s normative stand on human rights. At the same time, legal issues surrounding
surrogacy are a source of problem for everyone involved, first and foremost to the children,
but also to the commissioning parents, the surrogate mother, and eventually to the states
themselves. Thus it is constructive to examine surrogacy policies in the EU member states.

There are essentially two main views within the EU surrogacy policies. Some states
consider that regulating surrogacy practices would be agreeing to a practice that exploit
women so the state decides to ban it completely. Others consider that heavily regulating the
practice would limit the risk of exploitation, and thus allow it under some conditions. It is
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worth noting that commercial surrogacy is banned throughout the EU so the latter policy
choice would only allow for altruistic surrogacy under some terms and conditions.

The purpose of this research paper is twofold. First, it aims at analyzing the
surrogacy policies in France and in the UK through a class and gender perspective in light
of the EU being seen as a ‘normative actor’. Thus it will seek to answer why these two
states chose a certain model of policy over another, and if there is a policy that is more
coherent in light of the EU’s commitment to human rights. Secondly, it aims at showing the
consequences of policy gaps in cross-border surrogacy arrangements as both France and the
UK have had to cope with citizenship issues. Thus it will examine the concept of citizenship
and statelessness as well as the European and international instruments that were put into
place to avoid statelessness issues.

1.2 Research Questions:
As a result of the research problem, several questions seem to emerge in order to
frame the research issue surrounding the practice of surrogacy.
What is the origin of surrogacy?
What are the official stands towards surrogacy in the EU member states in particular
France and the UK and what are the considerations behind the different legal stands?
Are there any legal instruments at the international and EU level to harmonize legal
parentage - which is the main source of citizenship issues?

The first research questions aims at laying the foundation of the research paper as
Assisted Reproductive Technologies which includes surrogacy can be very confusing. As it
is often a controversial topic, most people have some limited notions of what ART is, and
how it functions. Nevertheless ART is a specific and complex phenomenon which needs
basic understandings of its policy and medical development. It lays some key words which
will be used throughout the research paper. It will also examine the controversial nature of
surrogacy by using different theories which frame the research problem.
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The second question will look at the response towards surrogacy in the EU member
states and in particular in France and the UK as these two states embody the distinction
between the two main views of the practice within the EU. This will help in gaining greater
awareness and a deeper understanding of the social reality of surrogacy in different national
contexts.
The second question will also underline that issues of statelessness arise as some
states refuse to recognize foreign birth certificates due to the prohibition of surrogacy
practices or they will heavily delay granting a EU citizenship to a child born from a crossborder surrogacy arrangement which puts the children at risk and could leave them
potentially stateless. Thus the concept of statelessness will be explored further and it is
considered important to look at the instruments at the international and European level to
examine the safeguards of human rights as the EU is considered to be a normative actor in
the international arena with strong focus on the importance of human rights.

1.3 Scope and Limitations:
The first limitation is due to the lack of data such as the fact that there is no public
records of babies born from the surrogacy industry anywhere. Additionally, foreign
surrogacy agencies are under no obligation to share the number of couples seeking
surrogacy arrangements, how many couples go through with the procedure, how many In
Vitro Fertilization procedures are successful, and how many of these births lead to legal
issues due to domestic laws. Thus it is difficult to know the full extent of the issue.
The second limitation is that any research paper is a direct result of interpretation and
theorizing (Bryman, 2012: 578). Thus research papers’ rely on the awareness of the analyst
towards certain issues and topics. As a result, research studies can be quite subjective as the
analyst is responsible for selecting and interpreting the data.

1.4 Outline of the thesis:
After introducing the research problem in the first chapter, the methodology that will
be used throughout the paper will be presented in the second chapter which will prepare for
the analysis. Then the third chapter will be the background for this research paper and will
!4

be divided into five categories: the technical and policy development of surrogacy as key
terms will be introduced and will thus be useful for the rest of the research paper, the official
stands towards surrogacy in the EU and the increasing demand of procreative tourism, the
previous research in the field of surrogacy with a particular focus on India as it is one of the
rare states where commercial surrogacy was allowed and which received a lot of
international coverage due to human rights concerns as well as a quick literature review. The
fourth chapter will be the theoretical framework which is feminism and critical theory under
a marxist perspective as both theories seek to improve human condition and look at power
dynamics within international relations. The fifth chapter will be the comparative analysis
between British and French legislation towards surrogacy using the theoretical framework
used in the fourth chapter. The sixth chapter will look at the international and European
instruments that were put into place in order to avoid citizenship issues. The final chapter
will be the conclusion.
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2. Methodology:
Methodology is the use of different techniques in order to gain knowledge (Della
Porta, 2008: 25). It combines ontology and epistemology questions, respectively the study
of the nature of reality, and how this ‘reality’ came about. « Methods of social research are
closely tied to different visions of how social reality should be studied. Methods are not
simply neutral tools: they are linked with the ways in which social scientists envision the
connection between different viewpoints about the nature of social reality and how it should
be examined » (Bryman, 2006: 19).

2.1 Epistemological Considerations: Interpretative Approach
There are two epistemological considerations: positivism and interpretivism (which
is also referred to as hermeneutics - a term that is initially taken out of theology, which
studies the « theory and method of the interpretation of human action » (Bryman, 2006: 28)
when it is applied to social sciences.
« Positivists assume that facts and values can be separated; second, that it is possible
to separate subject and object » (Burchill et al; 2013: 164). Thus it entails that the world is
objective and independent of human consciousness and than an objective knowledge of
social reality is possible (Burchill et al; ibid).
One of the main criticism of positivism is whether the social sciences should be
studied according to the same principles as the natural sciences; as social sciences are not a
natural phenomena and are therefore subject to varying intellectual traditions or outside
influences. Interpretivism, on the other hand shares the view that social sciences are
essentially people and institutions and they are thus fundamentally different from natural
sciences. Social sciences require therefore a particular logic that will « respect the
differences between people and the objects of the natural sciences » (Bryman, 2006: 30).
This paper is based on an interpretivist approach as a positivist approach is only
applicable to a certain extent in a social science research. Indeed the interpretivist approach
emphasizes human volition and it stresses the limits of mechanical laws. It emphasizes the
fact that individuals are ‘meaningful’ actors thus it seeks at discovering the meaning behind
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actors’ actions instead of relying on universal laws that are external to actors. Thus an
interpretivist approach is necessary because the reality of the actors is not objective, and
instead consists of individuals’ interpretations which shape their actions and society (Della
Porta, 2008: 25).

2.2 Research Strategy:
This research paper is based on a qualitative method but it will make use of
quantitative elements.
Qualitative method emphasizes the role of words rather than quantification in the
collection of data and its analysis. One of the advantages of qualitative method is that it is
considered to be more fluid and flexible than quantitative method as it emphasizes
discovering unanticipated findings and there is the possibility of altering the research plans
as the study progresses (Bryman, 2006, 78).
Multiple sources of data and data collection will be used in this research paper, which
involves both qualitative and quantitative data collection techniques.
The qualitative data is mostly comprised of policy documents in order to show the
evolution of surrogacy policies in the UK and in France, statements by the European Court
of Human Right as there are a number of court cases predominantly against France because
of their refusal to transcribe foreign birth certificates of children born through a cross-border
surrogacy arrangement, and statement by state officials which explain the state’s position
towards their policies. Primary official documents of international instruments, and EU
institutions such as treaties will be referred to mainly in the sixth chapter in order to check
the legal provisions that were put into place to avoid legal issues. Secondary sources include
relevant research literature, and academic journals which will be used in the theoretical part
and in the comparative analysis, as well as news reports.
The quantitative data comes from a secondary analysis that examined the increasing
number of parental orders in the UK. It will be used to show the growing interest in
surrogacy practices in order to support the qualitative data.

!7

2.3 Reliability and viability
In social research, reliability is concerned about the stability of a concept so that the
results of a study can be replicated. The notion of reliability is particularly significant when
it comes to quantitative data (Bryman, 2012: 46). However the quantitative data in this
research paper is very limited due to a lack of transparency and the absence of statistics
within surrogacy arrangements.
Viability, on the other hand, is considered to be the most important criteria of social
research as it « is concerned with the integrity of the conclusions that are generated from a
piece of research » (Bryman, 2012: 47).
Variability is differentiated into four different types: measurement viability which
applies mostly to quantitative analysis and therefore is not applicable here; internal validity
which relates to the issue of causality i.e. whether a conclusion that includes a causal
relationship is valid; ecological validity which is concerned with whether social scientific
findings apply to individuals’ everyday social settings, and lastly external validity which is
concerned about whether the findings of a study can be generalized beyond the specific
research problem (Bryman, 2012: 46-47). It is worth noting that although some consider
external validity to be useful in social science research (Bryman, 2012: 47), others
suggested that external validity has become outdated especially in the field of qualitative
study or at the very least, it does not fully apply (Payne & Williams, 2005; Flyvberg, 2006;
Alvesson & Kärreman, 2011).
As it is difficult to get a perfect understanding of the social world, it is impossible to
attempt any kind of validation of its objective reality. Thus there should be less emphasis
on validation and the use of empirical data should be used as whether or not something is
true (Alvesson and Kärreman, 2011: 27).

2.4 Comparative design
A comparative design aims to study two contrasting cases by using ‘more or less’ the
same method (Bryman, 2012: 72). It assumes that a social phenomenon is better understood
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when two contrasting situations or cases are compared (Bryman, ibid). Hantrais argued that
a comparative research occurs « when individuals or teams set out to examine particular
issues or phenomena in two or more countries with the express intention of comparing their
manifestations in different socio-cultural settings (institutions, customs, traditions, value
systems, life styles, language, thought patterns), using the same research instruments either
to carry out secondary analysis of national data or to conduct new empirical work. The aim
may be to seek explanations for similarities and differences or to gain a greater awareness
and a deeper understanding of social reality in different national context » (Hantrais, 1996;
Bryman, 2012: 72).
Thus this research paper will do a comparative analysis on the practice of surrogacy
in the UK and in France in order to gain a better understanding of the social reality of the
issue through a class and gender perspective. This paper will aim at showing the similarities
and differences between the British and French surrogacy policies considering that both
France and the UK are part of the European Union which is considered to be a normative
actor in the international arena with strong focus on the importance on human rights.
2.5 Selection of Case Studies
In this research paper, France and the UK were selected because they belong to the
same geographical area, and are both members of the European Union (at least until
October 2019). Although they have a shared history and similar cultural traits, they have
approached the surrogacy industry from a completely different perspective. Thus a
comparative analysis is deemed to be fruitful.
Social research findings are often specific to a culture, it involves a certain sensitivity
towards the social context and the culture of the cases that were selected.This is why crosscultural research can be limited (Bryman, 2012: 72). These two states were selected due to
several reasons.
The UK is not the only state in the EU to have a permissive policy towards altruistic
surrogacy. Greece is one of the other European states to allow it as well. Yet the UK was
selected.
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First and foremost, the geographical proximity of the two states presupposes
common values based on their history and cultural traits even though these two states have a
different policy towards surrogacy. This limits the variables at play in a comparative
analysis as a comparative analysis « aims at establishing general, empirical relations
between two variables and controlling them by keeping all other variables constant » (Della
Porta, 2008, 201, Lijphart, 1971).
In addition, these two states were selected partially due to linguistic reasons. There is
very limited data accessible in English in non-English-speaking states when it comes to
domestic laws which can be potentially problematic.
However France was selected because it received a lot of international backlash
because of its ruling in French Court against recognizing birth certificates of children born
out of international surrogacy arrangements despite the disastrous consequence of the lack
of citizenship on individuals, and France has been condemned multiple times by the
European Court of Human Rights.
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3.Background:
As far as ‘new’ reproductive technologies are concerned, it can be noted that
surrogacy actually dates back to Biblical times. For instance, in the Old Testament, Sarah
the infertile wife of Abraham, commissions her maid to seduce her husband (Abraham) so
that she can bear her (Sarah) a child. Likewise Jacob’s barren wife (Rachel), asks Bilbah,
her maid to bear her a child by seducing Rachel’s husband (Jacob). What is interesting here
is the class distinctions between the commissioning person (the wives) and the surrogate
(the maids) which reflect modern day practices (Rengachary Smerdon, 2009: 32).
Likewise, instances of surrogacy are also found within Hindu mythology. « In the
Bhagvata Purana, Vishnu heard Vasudev's prayers beseeching Kansa not to kill all sons
being born. Vishnu heard these prayers and had an embryo from Devaki's womb transferred
to the womb of Rohini, another wife of Vasudev. Rohini gave birth to the baby, Balaram,
brother of Krishna, and secretly raised the child while Vasudev and Devaki told Kansa the
child was born dead » (Rengachary Smerdon, 2009: 32). What is interesting in this
particular case is that it reflects the secrecy that surrounds surrogacy to this day.

3.1 Technical Development:
It is necessary to understand the basic concepts of ART in order to understand the
issues related to cross-border ART, and in particular surrogacy. Thus the following part will
look at the recent ART developments, and will include a quick recapitulation of the most
controversial procedures of ART.
Before recent developments and research were made in the area of reproductive
medicine, there were mostly two legal options available to infertile couples: they could
either remain childless, or they could go through the adoption process.
Since then, technical advances in the field have made different treatment options
available for want-to-be parents.
Assisted Reproductive Technology (ART) is the umbrella term given to various
medical technologies that can be performed to achieve pregnancy other than sexual
intercourse as a mode of reproduction (Reich and Swink, 2011: 246).There are different
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ART techniques. It varies from fertility medication (drugs that are used to enhance
reproductive fertility), to intracytoplasmic sperm injections (ICSI) (injecting a single sperm
directing into an egg), gamete intrafallopian transfer (GIFT), zygote intrafallopian transfer
(ZIFT), In Vitro Fertilization (IVF) (implanting a fertilized embryo inside the female’s
uterus).
The sole purpose of those procedures is to fertilize a human egg, which will result in
an embryo. That embryo can then either be stored for future use, or directly implanted into a
woman’s uterus for gestation, sometimes through the use of a surrogate (Reich and Swink,
2011: 246).
A surrogacy agreement is the carrying of a pregnancy by a woman for intended (or
commissioning) parents.
Scientifically, there are two types of surrogacy: gestational surrogacy also known as
traditional surrogacy where the surrogate is impregnated (either naturally or artificially) so
the resulting baby is genetically related to the surrogate; and gestational surrogacy, also
known as full surrogacy, where the surrogate is transferred an embryo that was created
scientifically via in vitro fertilization (IVF) so the resulting child has no genetic link to the
surrogate mother.
The IVF is a process where an egg is fertilized by sperm outside the body. ‘In vitro’
means in glass. While the IVF technique first came to life through Aldous Huxley’s Brave
New World in 1932 under the name of ‘test-tube babies’, it was only successfully achieved
in 1978 in England.
ART practices have observed a massive growth, scientifically, first and foremost, but
also in the way it is now perceived, a trend that is likely to be even more substantial for
several reasons.
First the need for ART practices is increasing. This is due partly to economics,
culture, legal constraints, and biology or a combination of these and other factors (Reich,
Swink, 2011: 247). Indeed more and more people have difficulty conceiving, which has
made infertility a public health issue. The birth rates of the European Union have declined
dramatically with a rate of 1.52 children per women in the EU in 2013 compared to 2.43 in
1970 (OECD, 2019). Besides same-sex couples and single people cannot conceive without
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an outside ‘help’; which can be problematic if their domestic laws hinder or completely
prohibit the whole process. This may force them to find that help elsewhere.
Secondly ART is more common and thus more socially acceptable, most likely
because of the overload of information from the Internet or TV, and several public cases of
celebrities undergoing ART procedures. « It is no coincidence that Internet usage and ART
growth mirror each other. The fact is that the Internet allows prospective ART buyers and
sellers to find each other in ways unimaginable even a decade ago. Many ART buyers and
sellers find each other online, but that pre-supposes awareness of the existence of the 'other
party’. While it is impossible to quantify, there is no doubt that some people get the initial
idea to pursue ART activities from the internet. » (Kergel and Heidkamp, 2017: 47).
Although this paper focuses on surrogacy practices, it is worth taking into account
that surrogacy is not the only controversial practice within ART procedures which led to
huge public debate, and is still regarded with wariness.
Apart from surrogacy, one can find among the most controversial aspects of ART the
preimplantation diagnosis which is a technique that identifies genes that are responsible for
serious diseases such as trisomy, myopathy, cystic fibrosis…. A preimplantation diagnosis
can be done very early on in the embryos obtained via IVF. After the results, only the
embryos free of genetic diseases will be transferred into the woman’s body (MatthysRochon and Savatier, 2012: 25).
The prenatal diagnosis is done within three to five months of gestation. It is done via
a sampling of the amniotic fluid. These blood tests are done to detect serious conditions.
The prenatal diagnosis is heavily criticised as a form of eugenics because it allows
for the selection of the ‘abnormal’ embryos, leaving out the healthiest. It makes one wonder
if there is such a form of acceptable eugenics (Matthys-Rochon and Savatier, ibid).
In public debates, this technique was compared to practices made during world war II
by opponents of both prenatal diagnosis and preimplantation diagnosis. The opponents to
that practice, including parents of trisomic children, consider that people carrying a genetic
anomaly have the right to existence (Matthys-Rochon and Savatier, ibid).
Another deeply controversial ART development technique is what is called the
‘baby-medicine’. Within a family, when a child has a rare genetic disease that could kill
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them, in some cases the child can be cured by injecting stem cells from another child whose
genetic heritage is very close to the child being sick (Matthys-Rochon and Savatier, 2012:
26).
Scientifically-speaking, the most ideal thing would be to get those stem cells from a
brother or sister who is disease-free. The parents can then decide to make another child in
order to cure the one being sick. It involves the IVF technique, and also the preimplantation
diagnosis since only the embryos that are not carriers of the genetic anomaly will be
injected into the woman’s body (Matthys-Rochon and Savatier, 2012: 27).
The whole procedure is controversial because even the name assimilates the child as
a medicine. Similarly to surrogacy and the fact that children born out of a surrogacy
arrangement are made into objects, the baby medicine is made into an object as well
(Matthys-Rochon and Savatier, 2012: 27).

3.2 Policy Development:
In the 1950s, there was some pressure from the US society towards its citizens to
have a ‘perfect American family’ which involved marriage and children. Those who did not
fit into the perfect American family category faced social stigmatization and disadvantage.
In order to fight this social stigmatization, American couples sought to adopt children, in
particular children that could look like their own natural children, which led to baby
shortages. The number of children considered ‘in demand’ was not sufficient enough for the
number of people that sought to adopt. This context is what gave a push for medical
advances so as to treat infertility problems, as well as other methods of ART (Nichol, 2016).
Even though artificial insemination became relevant in the 1930s, it only gained
more visibility until after World War II. The first IVF took place in 1978, which led to the
concept of surrogacy.
Indeed the concept of surrogacy was deemed a good alternative to adoption, and a
better opportunity for same-sex couples, single individuals, and infertile couples to become
parents.
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Surrogacy first originated in the USA as early as the 1970s. Advertisements began to
appear in American newspapers where men -whose wives were infertile- were looking for a
woman who was willing to bear them a child in exchange for money. It was done through
insemination and the fathers later on ‘adopted’ the babies. It was on a relatively small-scale
basis. Seeing the potential for profit, lawyer Noel Keane established an agency meant to
connect the fertile women and infertile couple. He gained a positive reputation because of
several appearances on talk shows, and his agency spread within the USA. Surrogate
mothers were seen as good samaritans, who were charitable and wanted to help infertile
couples. And surrogacy had a fairly good reputation (Ekman, 2013: 126).
However, it did not take long before a custody battle of a baby born via surrogacy
arose, publicly known as the « Baby M case ». In 1986, Mary Beth Whitehead -a lowermiddle class woman- agreed to bear a child for an upper middle-class couple: the Sterns.
She was inseminated with Bill Stern’s sperm and she signed a contract which dictated that
she would get $10, 000 when she would give up the child. However after Whitehead gave
birth, she decided that she could not give up the baby. She then ran off with the baby. The
police followed her and took the baby away where Whitehead threatened to commit suicide.
The surrogacy contract was nullified in court, even though in the end the baby stayed with
the Sterns because the judge decided they were more financially stable. This case is the
reason why so many states within the USA are divided between surrogate-friendly (like the
state of California, but also Arkansas, Nevada, etc…) and those which banned it completely
(like Indiana, the state of New York, Utah, Hawaii and so on…) (Ekman, 2013: 127).
This is the main reason why gestational surrogacy is usually preferred by infertile
couples, since babies born via the IVF technique will have no genetic link to the surrogate
mother. This has possibly two advantages: one is that it would seem easier for the surrogate
mother to part with the child (or children) as it is not related to her, the other one being that
commissioning parents would potentially win a trial if the surrogate mother were to cancel
the surrogacy arrangement and keep the baby, as the baby ‘belongs’ to the commissioning
parents by blood depending on the legislation.
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To give an indication, there were 30,000 healthy children available for adoption in
1999 whereas there were 76,000 children successful ART births annually in the US (Nichol,
2016: 914).

3.3 Official Stands towards surrogacy in the EU:
While the area of reproductive medicine has had major breakthroughs, and enabled
couples that were bound to remain childless at one point to become biological parents,
unfortunately the law did not follow the same pace as current medical advances and social
developments. Not only is there no international regulation at all as none of the existing
international instruments contain specific texts regarding the regulation of this emerging
area of international family law but « many legislatures have failed to enact laws governing
these medical practices and surrogacy arrangements; rather, they rely on the courts to handle
disputes on a case by case basis » (Brill, 2017: 241).
The legal treatment of surrogacy in the EU is a supremely national issue. Indeed
whether a state chooses to prohibit or regulate the question of surrogacy depends mainly on
their concept of parentage, kinship, and procreation. This conception is linked to the culture,
the history, and more broadly speaking, to the identity of the state, which makes it extremely
variable from one State to another (Ruffieux, 2014: 2).
Not only are there differences between states who choose to regulate surrogacy (like
the UK), and states that choose to prohibit it (like Germany and France), and states that
choose to ignore it (like Belgium), but there are also differences between the countries that
choose to regulate it but differ on whether the surrogate mother should be allowed to receive
some sort of payment beyond the expenses encountered for her pregnancy (also called as
commercial surrogacy), or whether surrogacy agreements should be legally enforceable.
As a consequence, this led to what can be called a ‘forum shopping’ where infertile
want-to-be parents who seek to have a child through surrogacy will travel from one country
to another, and will purposely choose surrogate-friendly jurisdictions as their destinations
(Trimmings and Beaumont, 2011: 630). As states do not necessarily have the same
definition of legal parenthood, it can raise difficulties in terms of international law.
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Indeed, one of the most challenging, if not the most challenging issue when it comes
to surrogacy is identifying the legal parents of the child born via surrogacy. Historically, the
two biological parents were usually considered the legal parents of a child born ‘naturally’.
However surrogacy challenges this traditional view of parentage because of all the different
parties involved in a surrogacy arrangement. When it comes to cross-border surrogacy, this
is an even more complicated concept where states are split on who to identify as the legal
parent. Some states have moved on from the biological interpretation (like India for
instance). Instead they identify the legal parents as the commissioning parents. Moreover,
parties with a biological connection that are not the commissioning parents (surrogate
mothers) are required to relinquish their rights to the child born via surrogacy. Even though
many states have started to change the way they consider legal parentage when it comes to
surrogacy contracts, there is no unified view on this. It is essential to look into state laws
when it comes to international surrogacy insofar as surrogacy is within the area of family
law, which is a matter that is left for the states to decide (Nichol, 2016).

Table 1: legislation regarding surrogacy in EU countries (Brunet et al., 2013)
EU member states

Both Commercial and
altruistic Surrogacy is
banned

Commercial surrogacy
is banned *

Austria

X

Belgium
Bulgaria

X
n/a

Croatia
Cyprus

Unregulated

X
n/a

Czech Republic

X

Denmark

X

Estonia
Finland

X

France

X

Germany

X

Greece

X
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Hungary

X

Ireland

n/a

Italy

X

Latvia

X

n/a

Lithuania

X

Luxembourg

X

Malta

n/a

Netherlands

X

Poland

X

Portugal

X

Romania

X

Slovakia

n/a

Slovenia

X

Spain

Surrogacy is illegal
within Spain, but it is
legal to perform the
surrogacy in a country
where it is legal.

Sweden

X

UK

X

* i.e countries where altruistic surrogacy is either legal or not legally prohibited
*
As the global market for international adoption gets increasingly restrictive and there
is a massive expansion of surrogacy programs, it is almost certain that cross-border
surrogacy arrangements will flourish (Rengachary Smerdon, 2009: 32).
Cross-border travel for the sole purpose of hiring a surrogate mother is now being
referred to as ‘procreative tourism’ or ‘reproductive tourism’, or ‘cross-border reproductive
care’. It has been defined as « ‘the travelling by candidate service recipients from one
institution, jurisdiction or country, where treatment is not available to another institution,
jurisdiction or country where they can obtain the kind of medically assisted reproduction
they desire » (Pennings, 2002: 339).
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By far, the majority of tourists going abroad for surrogacy purposes are Western
couples who are attracted by low-cost surrogacy services in places such as India (where the
surrogacy industry was legal and booming until 2015), but also in Eastern Europe (Ukraine
for instance), and South America.
There are other motives such as faster procedures, protection of privacy, higher
success rates, lower costs, higher standards of care.
Unfortunately there has been little empirical research on this topic. The European
Society of Human Reproduction and Embryology (ESHRE - which is the main European
scientific association in infertility) recently financed a study in 6 European countries in
order to collect data on the reasons behind why individuals seek reproductive treatment
abroad. Those who participated in the study stated several reasons: legal barriers, high costs,
the fact that the treatments are only available for couples (heterosexual and homosexual)
and are not allowed for single people, restricted access due to age, vicinity of treatment.
Other reasons included exclusion on the basis of age, marital status, sexual orientation,
inadequate safety guarantees, high demand, unavailability of the treatment because of lack
of personal or technology, privacy issues, prohibition due to ethical and, or religious
reasons, and high costs (Pennings, 2008: 2182-2184).

3.4 Previous Research:
Most of the empirical research that has been done on the surrogacy industry was
focused on the exploitation of women, in particular in India insofar as it was the country
where the surrogacy legislation was the loosest until November 2015. India was considered
as the main state to go to when it comes to procreative tourism. The surrogacy industry
claimed to give women the opportunity to escape poverty by becoming a surrogate mother.
It implied that surrogacy was a win-win situation for everyone: the commissioning parents
who left India with a blood-related baby, and the surrogate mother who got a relatively high
salary compared to Indian standards and a ridiculous amount compared to American
standards (Ronan, 2015). A surrogacy arrangement in India would cost around $20, 000 and
the surrogate would get approximately 1/4 ($5,000) which is roughly a 10-year salary for
rural Indians. However surrogacy in California can cost up to $100,000 and American

!19

surrogates would get around $30,000. India was interesting for several reasons. First, as
mentioned above, India’s surrogacy legislation was extremely loose and quite cheap, which
used to make it particularly easy for the commissioning parents to go through the process as
long as they were married and heterosexual. It was not allowed for same-sex couples, single
want-to-be parents and non-married couples. Secondly, considering the fact that human
trafficking is forbidden in India (with little success) and that so is prostitution (except in
private property), the fact that surrogacy was legally allowed and publicly accepted was
quite surprising.
As mentioned above, although surrogacy policies were loose in India, it was not
allowed for single individuals, homosexual couples, and non-married couples. Government
officials stated that this particular ban was because homosexuality was anti-ethical to Indian
culture, and that children had the right to be raised in a traditional (heterosexual) family.
This discrimination received a lot of backlash from the industry for two reasons: infertility
agencies claimed that they were concerned about homophobia, but most importantly a
percentage of their clientele was cut out of the market (Rudrappa et al., 2018: 1091).
Instead of reducing the number of people seeking a surrogacy arrangement in India,
this ban deepened the vulnerabilities of Indian surrogate women. Some agencies decided
that if potential clients could not come directly to India due to legislation, then Indian
surrogates could be moved to a neighboring country such as Nepal to facilitate the trade.
Interestingly enough, surrogacy was legal until 2016 on Nepalese soil as long as the
surrogates were not Nepalese citizens. The process was more or less the same as any
surrogacy arrangement with couples who were legally able to, except for the fact that the
surrogates had to move to Nepal in order to give birth in Kathmandu, where the
commissioning parents could pick up their children (Rudrappa et al., 2018: 1091).
This reproductive trade route between India and Nepal ceased after the earthquake
that hit Nepal in 2015 which killed 8,000 people and left 21,000 people injured. Surrogate
mothers and babies born through a surrogacy arrangement had to be airlifted back to the
country of the commissioning parents (Time, 2015). Nepal was unfortunately not the only
state within these ‘reproductive trade routes’. Countries such as Kenya were also evoked in
recent studies (Rudrappa et al., 2018: 1092), as well as states in South-East Asia.
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Following these ‘unforeseen consequences’ of India’s surrogacy policies which entail
what is mentioned above but also cases of babies born through a surrogacy arrangement in
India being unable to travel to their commissioning parent’s home country due to domestic
legislations (Rudrappa et al; ibid), or a baby born with autism who was abandoned by its
commissioning parents and later adopted by the surrogate herself (this particular case
happened in Thailand), the Indian government decided to ban cross-border surrogacy
arrangements on its soil with the Surrogacy Bill in 2016. This new piece of legislation
restricts surrogacy arrangements to Indian nationals who are married and heterosexual and
the arrangement must be altruistic (and the surrogate must be within the family circle)
(Majumdar, 2018: 211).
Considering that surrogacy is a $2,3 billion industry (Das Gulpa et al, 2014), the
sudden push towards altruism in surrogacy in India was quite surprising and it was the result
of a will to separate the notion of motherhood from the notion of commerce. Indeed many
states consider commercial surrogacy unlawful because of the commodification of the body
of the surrogate mother and thus its repercussions on the concept of motherhood. The
concept of motherhood, family, and business are all linked together in the surrogacy
industry under an idealised ‘gift-giving’ version of surrogacy (Majumbar, 2018: 211).
However recent debates regarding commercial surrogacy have focused on the poor
Indian surrogate who does labour for the wealthy commissioning parents (Majumbar, 2018:
211). This kind of labour is within the scope of ‘stratified reproduction’ which is a concept
that was initially developed by anthropologist Shellee Colen in order to describe the
economic forces regarding the experiences of West Indian childcare workers who took care
of wealthy New Yorkers’ families so they could provide for their families back home. By
‘stratified reproduction’, Shellee Colen meant that “physical and social reproductive tasks
are accomplished differently according to inequalities that are based on hierarchies of class,
race, ethnicity, gender, place in a global economy, and migration status, and that are
structured by social, economic, and political forces. [...] Stratified reproduction, particularly
with the increasing commodification of reproductive labor, itself reproduces stratification by
reflecting, reinforcing, and intensifying the inequalities of which it is based.” (Colen, 1995:
78). To put it simply, social class will affect how some categories of people will be able to
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reproduce while others will be disempowered. This reflects “the transnational hierarchies
that are the legacy of colonial, imperial and diasporic ‘non-flat world’ routes along which
gendered and racialized reproductive and productive labour move” (Smietana et al, 117)
Thus, in the case of commercial surrogacy in India, stratified reproduction manifests
itself through different kinds of exploitation. Recent studies have documented how In-Vitro
Fertilization (IVF) clinics socially construct the relationship between surrogates and clinics
as beneficial for both parties. The clinics are perceived as generous insofar as they help poor
Indian women to provide for their families. Becoming a surrogate is thus deemed as ‘a
gift’ (Smietana et al, 118).
The focus on the notion of ‘gift-giving’ is associated with altruism within
commercial surrogacy arrangements in order to eclipse the downside of surrogacy
arrangements: namely their exploitative side. However there is very limited research on
altruistic surrogacy arrangements by scholars. This may be explained by the fact that the
notion of altruism itself is questionable.
Before delving deeper into the Surrogacy Bill in terms of its consequences, it is
worth noting that this new bill could potentially protect babies born through a surrogacy
arrangement. Indeed reproductive tourism has brought an international clientele to India
because of lower costs, and most importantly because of legal restrictions against surrogacy
in the state of origin of individuals seeking a surrogacy arrangement, which led to many
cases of babies being stranded in India due to legislation conflicts.
However the ban on commercial surrogacy in India could be just as problematic and
deepen exploitation. The new Surrogacy Bill allows altruistic surrogacy for Indian
heterosexual couples who have been married for five years or more and are childless due to
medical reasons. Needless to say that unmarried couples, homosexual couples, single
women or men, foreigners and married couples with children (either out of an adoption
process or biologically achieved) are specifically forbidden to seek a surrogacy
arrangement. It also prohibits any kind of monetary compensation. Furthermore if the father
has had children through a prior relationship or marriage, the married couple is ineligible
even if the wife is infertile. The surrogate mother must be married, and a ‘close relative’ of
the couple, and she must have had given birth to a healthy child. She can only be a surrogate
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mother once in her life and she cannot by law receive any kind of payment for her
‘services’. The idea behind this legislation is that the surrogate does it out of selflessness,
and thus purely based on altruism (Rudrappa et al., 2018: 1093).
Considering the patriarchal society that is India, this bill can be very problematic and
the reasons why that is were best described by the 102nd report of the Parliamentary
Standing Committee (of India) which heavily criticised the ban on commercial surrogacy in
favor of an altruistic version.
“[T]he Committee is convinced that the altruistic surrogacy model as proposed in the [2016
Surrogacy] Bill is based more on moralistic assumptions than on any scientific criteria and
all kinds of value judgments have been injected into it in a paternalistic manner. Altruistic
surrogacy across the world means compensated surrogacy and a range of monetary
payments to surrogate mothers are permitted as reasonable compensation. The Bill limits
the circle of choosing a surrogate mother from within close relatives. Given the patriarchal
familial structure and power equations within families, not every member of a family has
the ability to resist a demand that she be a surrogate for another family member. A close
relative of the intending couple may be forced to become a surrogate which might become
even more exploitative than commercial surrogacy. The Committee, therefore, firmly
believes that altruistic surrogacy only by close relatives will always be because of
compulsion and coercion and not because of altruism” (Parliament of India, Rajya Sabha,
2017: Clauses 5.21 and 5.22).
Lastly, judging by the reproductive trade routes that were the direct result of
prohibition of surrogacy practices towards single individuals and homosexual couples, there
is always the possibility that surrogacy brokers map out new reproductive routes to continue
the trade in reproduction, moving working class pregnant women from one state to another
by taking advantage of « the uneven juridical-legal terrain of country-specific laws that
govern surrogacy. […] Working-class women of the global South become cargo carriers of
life—life that a priori belong to clients—across borders to facilitate family-making in the
global North » (Rudrappa et al., 2018: 1093).
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3.5 Literature Review:
Swedish feminist Kajsa Ekis Ekman in her book Being and Being bought,
Prostitution, Surrogacy, and the Split Self focused on the mental distance that surrogate
mothers must have in order to be able to give up the baby they carried for nine months. Part
of her argument will be used in theoretical framework. Ekman compared surrogacy to
prostitution, saying that surrogacy was in a way much harder because a surrogate mother
cannot have the most common coping mechanisms that prostitution and overall society has,
that is drinking, smoking, over-training, or taking drugs. She cannot numb her body. And it
is a ‘duty’ that she has to perform 24 hours a day for 9 months, without any breaks. Working
is necessary, but unlike ‘regular’ work where people can take time off and have breaks, and
refresh during their leisure time, surrogates have no leisure time. Being a surrogate is not
something you do, it is something you are (Ekman, 2013: 173-176).
Sylviane Agacinski is a French feminist philosopher. Her arguments in ‘Corps en
Miettes' would fit into a socialist feminist perspective as it draws attention to the
exploitative side of surrogacy under capitalist structures. ‘Corps en Miettes’ is the result of
the 2010 constitutional revision to France’s BioEthics Law of 1994 which laid the ground
for the prohibition of surrogacy. She argued that ‘renting’ the female womb is a form of
alienation which inevitably leads to the commodificiation of the woman’s body. It makes no
difference whether the surrogate gave her consent or the fact that the financial compensation
is supervised by a judge insofar as the practice of surrogacy is a violation of the dignity of
the individual (Agacinski, 2009: 75). It transforms the woman into a human tool and the
baby into an object. Ultimately, the procreative industry a sort of biological alienation
(Agacinski, 2009: 92).
Besides one of the pillars of the Bioethics Law of 1994 is that donations are
supposed to be free. This is the reason why sperm donation, gamete donation, blood
donation and so on are free in France in comparison to other states like the US that gives
monetary compensation in exchange for cell donation. Surrogacy would open the gate to see
the body as transactional.

!24

Throughout the book, Agacinski rejects the idea that surrogacy is merely a tool to
help infertile couples in having a biological child because surrogacy tend to exploit the most
vulnerable people under a capitalist system under a veil of compassion towards couples
suffering from infertility issues (Agacinski, 2009).
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4. Theoretical framework:
Historically-speaking, reproductive technologies have always been controversial and
the subject of moral, ethical, legal, and political debates because they challenge long-term
assumptions about reproduction, sexuality, marriage, and what constitutes a family
(Gimenez, 1991: 335).
As mentioned above, surrogacy is not new. What is new however is its increasing
demand and use due to new technologies and medical advances. This has increased public
awareness of the availability of surrogacy. Nevertheless considering the controversial nature
and high cost of surrogacy, there are relatively few people who are financially and also
psychologically able to use these new technologies. That being said, « social practices that
seem deviant and limited in their scope today are often anticipations of future taken-forgranted social patterns » (Gimenez, 1991: 335) and thus need to be further researched.
Like all medical advances, reproductive technologies (which includes surrogacy)
have the potential to change lives. Their effect however will depend on a few factors such as
the social and political context in which one is born into. In a context in which gender
inequality still persists, in particular among the less privileged, the negative effects of
reproductive technologies are not surprising (Gimenez, 1991: 336).
Based on the facts mentioned above, two theoretical theories seem to stand out in
order to gain a better understanding of surrogacy within a theoretical framework: critical
theory based on a marxist perspective and feminism.
Despite sharing some similarities as both theories focus on social and economic
inequality, and both seek to create change, critical theory and feminism have developed
quite independently from each other (Martin, 2002: 2-3).
While there is an obvious focus on gender within the feminist field, critical theorists
tend to neglect gender in favor of class.
Within the feminist theory, we can differentiate three sub-categories: one is empirical
feminism which focuses on women, and which explores gender as an empirical dimension
of international theory, the second one is analytical feminism which uses gender as a
theoretical category in order to reveal the gender bias of the concepts of international
relations, and the last one is « normative feminism which reflects on the process of
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theorizing as part of a normative agenda for global, social, and political change » (Burchill
et al, 2005). Although feminism tends to have a heavy connotation nowadays, it was chosen
as a theoretical framework because women are, by nature, at a risk of exploitation and
commodification due to the very nature of surrogacy. Thus the two theoretical framework
combined give a class and gender perspective on the issue of surrogacy.

4.1 Feminism
What is interesting about the question of surrogacy is the shift in the tone used to
question it over the past decades, for instance in France, where the Court de Cassation made
surrogacy contracts null and void based on two principles in the 1990’s. One is bodily
integrity which « is the inviolability of the physical body and emphasizes the importance of
personal autonomy and the self-determination of human beings over their own bodies ». It
means that the human body cannot be the subject of any contract. The second one is called
‘l’indisponibilité de l’état de la personne’ in French, which roughly means that a person
cannot make transactions or changes when it comes to their civil status. The latter has
obviously several exceptions: from the change of last names (by marriage or by will),
surnames, change in citizenship, gender reassignment, and so on…) (Agacinski, 2009: 75).
This protection finds its roots in the Christian idea of the sanctity of the human body
which should be protected and respected above all.
In the 2010s, there was a clear shift in the approach to surrogacy and in a larger
sense, to reproductive rights broadly-speaking. Whether in France or elsewhere, the
arguments were less about bodily autonomy, and the ‘unavailability of the state of the
person’ and more about women’s conditions, their bodies, their socio-economic situation,
and their relation to motherhood.
« Feminism shifts the study of international relations away from a singular focus on
inter-state relations toward a comprehensive analysis of transnational actors and structures
and their transformations » (Burchill et al., 2013: 237).
One important factor of feminism is that there is no unified feminist theory.
Nevertheless there are tendencies that are common within the multiple feminist theories.
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These tendencies include using gender as the main category of analysis, and applying the
findings in order to improve the socio-economic conditions of women (Syme Anderson,
2016: 37). Thus there are several approaches that both condemn surrogacy and legitimate it
which shows the controversial nature of the practice.
The current debates surrounding the meaning of womanhood, and motherhood are
the effects of material changes in women’s lives which reflect the socio-economic and class
divisions among women as well as the impact of reproductive technologies regarding the
relation of women towards pregnancy (Gimenez, 1991: 346).
When Shulamith Firestone (central figure in the development of radical feminism)
wrote ‘The Dialectic of Sex: The Case for Feminist Revolution’ in 1971, she thought that
technology would « liberate women from the burden of motherhood » ( Gimenez, 1991:
337). Yet to this day, feminists are still divided upon this particular assessment. Radical
feminism considers that men’s systemic oppression of women - patriarchy - is the concept
that is the most useful in order to explain gender inequality. By bringing the attention to
(sexual and otherwise) exploitation, and the objectification of women, radical feminism
raises awareness regarding equity issues.
For radical feminists, the personal is political (Syme Anderson, 2016: 40). When it
comes to surrogacy, it is very difficult to uproot the personal from the political sphere as
being pregnant is not something that one can turn off. This is the reason why there has been
a lot of comparisons between prostitution and surrogacy because it can be said that both use
the body as a commodity. However the main difference is that surrogates perform their duty
during 9 months, 24 hours per day. There is no time off and there are restrictions that come
with it. Surrogates are not allowed to over-exercise themselves, or smoke or drink or take
drugs. And if the intended parents want her to, surrogates must go through medical tests.
The whole process is demanding, both physically and emotionally. Simultaneously they
must distance themselves from the baby they are carrying because it is not meant to be
theirs (Ekman, 2013: 173-176).
In order to break the bond and give up the child, the surrogate mother needs to depersonalise the whole process of pregnancy and childbirth. It means that surrogates need to
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become objects and thus a commodity. However it also entails that surrogates are at a higher
risk of exploitation (Tieu, 2009: 174).
One central theme surrounding the criticism of surrogacy is that the whole concept of
parenthood is fragmented. Typical parenthood usually involves two parties: the parents; but
when it comes to surrogacy: the process involves more than the intended parents. There can
be as far as five person involved in the process: the intended mother, the intended father, the
surrogate mother, the egg donor, and the sperm donor. It is unclear who the parent is, and
who will have the legal responsibility to raise the child (or children). Consequently both
biological and social parenthood need to be re-conceptualised. Biological parenthood
presupposes a genetic bond between the parent and the child while social parenthood is
defined by social norms. And the physical link between the surrogate mother and the child
she is carrying cannot be ignored.
According to common law in most states including the UK and France, maternal
filiation is established by childbirth, except for adoption. Gestation comes from the latin
root that means to carry. And the gestation period is far from limiting itself to a shield.
There is an undoubtable connection between the uterine environment and the embryo and
the lifestyle of the surrogate is a huge factor in the formation of the embryo. Besides
scientific studies have shown that the ontogeny - which is the development of an individual
- is not developed during conception, and that its genetic heritage is not enough to develop
the embryo. Thus it shows that individuals and embryos keep transforming thanks to the
constant interaction with the uterine environment (Agacinski, 2009: 80).
Based on this fact, there is no reason to give the surrogate mother a secondary or
temporary role, and there is no reason to ‘undo’ the connection between parturition,
pregnancy and motherhood (Agacinski, 2009: 80).
In the technical sense, IVF procedures allow women to carry someone else’s child in
which case, the surrogate mother is not called the child’s ‘genetic mother’. However
motherhood is not purely genes. The whole concept of the genetic mother is the direct result
of an overvaluation of the role of genes, and the juxtaposition of the masculine and feminine
roles: the genetic mother has the exact same role as the father who gave his sperm. However
the woman who carries the child has a specific role which is to ensure the development of
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the embryo. Her body will allow for the embryo to develop, without which the embryo
would be just cells, and it is her body that will give birth (Agacinski, 2009: 81).
This is the reason why maternal filiation is based on parturition in most states. That
being said, the physical connection between the embryo and the surrogate mother does not
solely determine the bond that a mother has towards her child. It is however worth keeping
in mind that this bond exists and develops itself initially through the gestation period. Thus
according to socialist feminism, whether the surrogate is or is not the genetic mother, she is
the mother (Agacinski, 2009: 81).
Unlike radical feminism, liberal feminism is a sub-branch of feminism which drew
heavily from liberalism. It mainly aims at ensuring that women have equal opportunities as
men in the workplace, higher education and in government. Liberal feminism seeks to
increase equitable outcomes for women. In this regard liberal feminism has dramatically
improved the lives of women over the past decades as they have fought for reforms
regarding voting rights, equal pay, maternity leave, women’s access to higher education
(Syme Anderson, 2016: 40). However when it comes to reproductive rights, it focuses on
the ability of women to maintain their equality with their own choices and actions (Tong,
1992). Liberal feminism approaches stress that the state ought to stay neutral when it comes
to moral standards, based on the principle by John Stuart Mill that only practices that are
harmful should be prohibited and that individuals have the ultimate say about their own
body and mind (Hatzis, 2003: 421). « Parenthood is not essentially biological. It is social: it
comes about when people develop social expectations and assume
responsibilities » (Brenner and Resnick, 1987: 4). Ultimately liberal feminism considers that
women should determine what is best for them when it comes to their reproductive rights
and whether they wish to enter into a legal contract. The issue is particularly sensitive
because it touches upon the subjects of family structure, the nature of motherhood, the
welfare of the children.
Other form of feminism consider that surrogacy and broadly-speaking reproductive
technologies reflect the main pattern: either the major role of patriarchy in oppressing
women through the use of reproductive technologies, or the link between patriarchy and
capitalism. « Regardless of theoretical orientation, feminists share a common concern with
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the fact that these technologies have undermined hitherto taken-for-granted relationships
between biology, women’s identity and the meaning of motherhood » (Gimenez, 1991:
337).
Radical feminism also focuses on the words being used when it comes to surrogacy.
A surrogate mother is, in essence, a substitution mother, a temporary one. Surrogates are
also sometimes called ‘gestational carriers’. The choice of words is self-explanatory and
quite enlightening.

4.2 Critical theory under a Marxist perspective
Horkheimer distinguished two different conceptions of theory: one is traditional, and
the other critical. Within the traditional conception of theory, the theorist is supposed to
leave behind any opinions, values, and idealogical beliefs in order to approach the research
problem objectively and comprehensively. Theory is then only possible on the condition
that a subject can be studied without any biases. This traditional conception differs greatly
from critical theory which denies the possibility of an analysis deemed as ‘value
free’ (Burchill et al., 2013: 161).
Unlike traditional conception of theories, critical international theorists reject this
particular idea that theoretical knowledge is non-political or neutral as Robert Cox said
« Theory is always for someone, and for some purpose. » (1981)
Instead of legitimating and consolidating existing social norms, critical theory aims
at improving human existence by seeking to abolish injustice. It aims at stimulating change.
This theory is based on several strands of Western political, social, and philosophical
thought so as to reveal the subtle forms of domination and injustice in society. It challenges
the traditional theories and seek to dismantle social injustice (Burchill et al., 2013: 162).
Critical international theory not only aims at understanding and explaining the
realities of world politics, but it also and most importantly aims at criticizing them for the
purpose of introducing change (Burchill et al; 2013: 167).
In the mid 1840s, Karl Marx wrote that the international trades system was
transformed by the capitalist globalization. He believed that there would be no end in sight
of the competition between nation-states due to the division between the two main social
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classes: the national bourgeoisie which controlled systems of government and the
cosmopolitan proletariat (Burchill et al, 2005: 111).
Although marxism has been heavily criticized by the international community
because of the fact that the marxist theory underestimated the importance of nationalism, the
significance of balance of power, the state, international law, and the role of diplomacy
within world politics (Burchill et al, 2005: 111), marxism remains a useful theoretical
framework in the context of reproductive technologies because it looks at the power
dynamics in reproductive rights. As a matter of fact, Karl Marx laid the foundation for
critical theory because marxism had a normative interest.
Marx believed that « individuals were trapped within an international social division
of labour, exposed to unfettered market forces and exploited by new forms of
factory » (Burchill et al; 2009: 114) .
From a Marxist perspective, human beings are « ensemble of social
relations » (Gimenez, 1991: 339; Marx and Engels , 1976: 4) and the most crucial relation
in determining opportunities and historical identities is the relation with nature through
sexuality and procreation, and through labour (Gimenez, 1991: 339).
The concept of production within marxist theory is twofold. It combines the
‘production of life’ and the production of things (Gimenez, 1991: 339; Engels , 1972: 71).
« Production presupposes reproduction: the reproduction of life, biologically, physically,
and socially, is part of the material basis of social organization » (Gimenez, 1991: 339).
Under marxism, the mode of production refers to the combined elements within the
production process: means of production, subject of labour. To put it simply, reproduction is
associated with production in the case of surrogacy insofar as surrogate women will use
their body for whichever economic or otherwise reason to produce and sell towards
individuals from a more wealthy background.
« Fertility differentials according to social class, and the presence of a substantial
proportion of the population living below or near poverty level in all capitalist countries test
to the subordination of reproduction to production under capitalist conditions (Gimenez,
1991: 342).
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Marx wrote that « production accordingly produces not only an object for the subject,
but also a subject for the object » (Marx, 1970: 197). Thus production produces
consumption because first it provides the material of consumption (the baby), it determines
how (the surrogate), and it invites the consumer in thinking they have a need for an object
that it presents as a product. By separating the reproduction from the mode of production,
new technologies not only create ‘new’ objects for sale (or for rent), (wombs but also sperm,
embryos) but it also ‘creates’ new subjects who are willing to enter into these contracts:
women who are willing to bear another a child, women who donate their eggs, men who
donate their sperms, couples who can become parents by having another woman carry a
child for them (Gimenez, 1991: 348).
Marx argued that by upholding the rule of law, private property, and money, states
conceal capitalism’s alienation and exploitation behind the bourgeoisie’s ideals of freedom
and ‘equality’(Burchill et al; 2013: 170). He claimed that someone who works in a capitalist
system is alienated in four ways: from nature, from his/ her own role in the production
process, from the social aspects of work and from other people. But that is too restrictive
when it comes to surrogates insofar as surrogates are also estranged from their own body
and the child (or children) growing inside them (Ekman, 2013: 173-176).
Sylviane Agacinski wrote that ‘the will to seek a biological child, which is different
from the will to adopt, lead to the use of children as commodities based on one’s own genes.
The surrogate mother is asked to put her organs at the service of others, as if her womb was
a production tool, and the human being a negotiable product’ (Agacinski, 2009: 54).
Besides, it is not only the commodification of women, but also the commodification
of children. By the very nature of surrogacy, children born out of a surrogacy arrangement
are made ‘on demand’. Indeed «when market norms are applied to the ways we allocate and
understand parental rights and responsibilities over children, children are reduced from
subjects of love to objects of use. When market norms are applied to the ways we treat and
understand women’s reproductive labour women are reduced from subjects of respect and
consideration to objects of use. (…) That children are treated as commodities in surrogate
arrangements can be seen from the fact that while parties to such arrangements profit from
them, no one represents the interests of the child » (Anderson, 1993). Commercial surrogacy
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is then a ‘baby-selling’ factory. Moreover a ‘surrogacy contract’ is to legally endorse that
surrogate mothers relinquish all rights they had in exchange for economic gains. It is not
made in the best interests of the child, but for the interests of the surrogate and intended
parents (Anderson, 2000: 21).
In addition, as surrogacy is not free, there is the issue of reproductive justice.
« Unequal access to these technologies could become a new form of eugenics1 , with only
the most educated, most industrious, most financially secure same-sex and, or infertile
heterosexual couples able to use ART to form a family » (Winddance Twine, 2011: 78).
Indeed ART is only available to the most privileged people. The price of a surrogacy
arrangement in California, USA is around $100,000. It includes the ‘wages’ of the surrogate
mother, health insurance, various expenses (maternity clothes, hospital bills, agency fees,
attorney fees and so on …). From the standpoint that intended parents are just using their
right to ‘family life’, everyone should be allowed to have a child even if infertile. But with
fees this high, commercial surrogacy has become a way to reproduce a particular ‘race’ and
class (Colen, 1995). In the end, ART « helps to support the existing power structures,
because it provides reproductive assistance to the affluent and accepts the view that it is
more important for the privileged to produce children of their own genetic type » (Sherwin,
1992).
Transactions are supposed to be a free trade between the buyer and the seller. This is
a complicated concept when the object of the transaction is the seller as a person within a
working contract. In a working environment, people who sell objects in order to live are
under no obligation to sell or rent part of their bodies. They usually sell a particular
knowledge, an expertise, a physical strength. Thus there will always be some part of the
population who will accept working conditions that would not be acceptable to another part
of the population (the ‘bourgeoisie’ or middle class, and upper class). Labour market is not
built upon the notion of free will, but on necessity (Agacinski, 2009: 99).
Since the intended parents or commissioning parents are wealthy, and the price is
high, so are their expectations, which can result in ‘designer babies’. Contracting couples

1

A science that deals with the improvement (as by control of human mating) of hereditary qualities of a race
or breed.
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pay a higher price for attributes that they find better. It can range from physical traits, to eye
color, high IQ, good education, good looks, and last but not least skin color. Like egg
donors, surrogates must also go through an intensive questionnaire that asks for their
physical appearance, medical file of the want-to-be surrogate and her family, education,
career plans, occupation, and so on. The purpose of that questionnaire is that commissioning
parents choose the surrogate that is the most likely to deliver healthy and ‘ideal’ babies
(Iona Institute, 2012: 7).
« One might argue that such conditions are also encountered in the case of adopted
children. However, the difference lies in the fact that, unlike adoption, which is a conscious
decision to serve the best interests of the child, surrogacy is about a mutual decision
between the surrogate and the commissioning parents taken before the birth of the child and
having as primary objective not the welfare of the child, but the utility (fulfillment) of an
infertile couple » (Tieu, 2009).
Regarding altruistic surrogacy, it has been pointed out that if women were to become
surrogate mothers out of sheer altruism based on concern for want-to-be parents who are
infertile, there would be more women from a particular background (middle-class, and
upper-class) who would bear children for the working class couples, who would never be
able to afford such an arrangement, which would make it an even greater form of altruism.
Regardless if that were the case, surrogacy would still be an exploitative and commodifying
arrangement.
One other issue is when surrogates that are in need of financial compensation agree
to become surrogates, in which case there is no real choice. It is not always the case, one
other main reason why surrogates do what they do is because they previously had an
abortion and they feel guilty over it. Surrogacy involves significant health risks for the
surrogate so whoever is willing to go through that process needs to be aware of the risks.
However, the lack of financial independence will force women to become surrogate and that
is not a real choice. Of course it is even worse when it comes to cross-border surrogacy
whereby surrogate mothers live in extreme poverty (Brunet et al., 2013: 24).
The idea of informed consent is key here. It is assumed that a woman who is willing
︎

to become a surrogate make the decision out of her own free will. However one should not
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forget about the factors behind her decision, namely whether it is economic pressure for
commercial surrogacy, or emotional pressure for altruistic surrogacy.
When it comes to cross-border surrogacy, the notion of free choice and selfdetermination is even more debatable. Clear examples of such situations can be seen in the
case of India, where Indian women agree to surrogacy arrangements in order to earn money
so that they can pay urgent medical care for loved ones, or to win back children that they
lost, or to pay for their children’s dowries, and in most cases to raise children when they are
the sole breadwinner of the family or if they are a single parent. While going to India is
considered cheap for foreigners in comparison to what they would pay in the US, an Indian
surrogate mother would earn a lot more in comparison to the current woman’s standard of
living in India. With so few options, Indian women can also be pressured by their families,
and by personal circumstances to lend their bodies in exchange for money (Rengachary
Smerdon, 2009: 32).
There is still the question of what is meant by informed consent, and the extent to
which surrogate mothers receive the proper documentation, counseling, and explanation
about the physical risks of surrogacy. Indeed « the physical hazards of gamete transfer,
embryo implantation, pregnancy, and birth are multifold and include perforation of organs,
increased risk of ectopic pregnancy, complications from multiple pregnancies, fetal
reduction, and cesarean sections. Some posit that "the relative biological strangeness of the
fetus to the gestational mother, as compared to a woman carrying a child conceived through
sexual intercourse," carries with it an "even greater biological investment from her during
pregnancy. As such, the gestational mother may face even greater risks of developing severe
pregnancy complications » (Rengachary Smerdon, 2009: 32).
Not only that, but as surrogacy is not such a tolerated concept, women may feel
forced to hide or make up stories about their pregnancy (for example by saying that their
baby has died in childbirth or that they went away for months visiting their family) in
particular in states such as India where traditional attitudes towards sex and procreation are
rather strict. This can be an additional cause for stress.
Not withstanding the physical impact of pregnancies, there is also the fact that
surrogate women in developing countries (such as India) stay confined within a clinic so
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that they could be monitored, which not only has consequences when it comes to their
psychological state but also the fact that they cannot see their families.
There is also one last aspect from surrogacy that is problematic. As said above, when
unregulated, surrogacy has become some sort of baby selling factory. In this aspect, it is
very easy for commissioning parents to be lured into a surrogacy arrangement through
unethical practices, or with false hope.
It is important to stress the fact that in-vitro fertilizations are not infallible. Even
though there are no studies about this in developing countries, the U.S. Center for Disease
Control reported that only 22,4% of all IVF procedures (which includes surrogacy as well)
are successful and result in live births. Therefore failure rates are extremely high. It is
expected that rates in developing countries are similar. As a result, infertility specialists
choose younger women’s eggs, healthy sperm, and ‘hire’ surrogates who are at an ideal
fertility age in order to increase the odds of a pregnancy. Despite these ‘safety measures’,
there is no guarantee of a pregnancy, let alone a successful live birth (Rudrappa et al., 2018:
1091). Besides there is also the chance of having multiple births as ART is involved in a
surrogacy process which might create some issues insofar as the commissioning parents
usually have the intention of having only one child (Brunet et al, 2013: 32).
Judging by websites of surrogacy agencies, there is a lack of transparency so the
success rate is not telling because there is a lack of data, and the website is filled with
glowing testimonials of success stories, some media hype, which creates some huge
publicity and keeps silent the number of miscarriages and failures.
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5. Considerations behind the diﬀerent EU legal stands:
Surrogacy remains a very controversial topic and the role of the media contributes to
its negative image, as they only highlight the cases where things have gone wrong. It is only
very recently that surrogacy became a method chosen by both gay and heterosexual
celebrities and has thus received positive media coverage (Brunet et al, 2013: 32). Yet most
intended parents initially got the idea through television documentaries or magazines and
now celebrities. To give a few examples of surrogacy in popular culture, there are TV shows
such as Friends, The Handmaid’s Tale (albeit in a more negative light), as for books: the
most recent example to date is Little Fires Everywhere (also in a negative light). As for
celebrities: there are Nicole Kidman and her husband, TV presentator Jimmy Fallon and his
wife, singer Elton John and his husband, actress Lucy Liu, Ellen Pompeo, Jessica Chastain,
and many more…
These references might seem trivial but the fact that these are such high profile cases
of celebrities or fictional characters undergoing a surrogacy process is bound to have an
impact on the perception of surrogacy within society (and thus on the number of people
seeking a surrogate as well).
« Theories of international relations, like any knowledge, necessarily are conditioned
by social, cultural and idealogical influence, and one of the main tasks of critical theory is to
reveal the effect of this conditioning. » (Burchill et al; 2013: 165). As critical international
theory views social life as being intertwined with cognitive processes, it rejects the
positivist approach that divides fact and value, object and subject, and in simpler terms
rejects objective knowledge in order to expand theoretical reflexivity. The aim of critical
theory is to bring to attention the commitments, values and interests in order to shape the
theoretical framework. This reflexivity focuses on the research problem and on the
historical dynamics which brought about the conditions in which the problem arose (Burchil
et al: ibid).
By adopting a critical reflexive theory with a marxist and gender approach, this paper
seeks to challenge the inequality and injustice into the prevailing world order in the context
of surrogacy. This theory takes the research problem and asks how the configuration of
power relations came about, and what costs it brings with it.
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5.1 The UK:
The first British legislation that relates to surrogacy is the Surrogacy Arrangement
Act of 1985. It came as a response to the case of Baby Cotton of 1985.
Baby Cotton was born on January 4th, 1985. Her father was American and his semen
was used to artificially inseminate the surrogate mother Kim Cotton - whom he’d never met.
After the baby was born, the social services put the baby in safety under the Children and
Young Person Act of 1969; which prevented the surrogate mother to relinquish the baby to
the father as was planned. The biological father then sought to be granted legal guardianship
of the baby, as well as take the child back to the USA. The judge found that the surrogate
mother had relinquished her rights to the child, and that the American father and his wife
were better apt at taking care of the baby (Latourette, 1990: 60).
The main purpose of the legislation was to avoid commercialization. At that time, the
main mean to transfer legal parentage from the surrogate to the commissioning parents was
through adoption. Later on, the Human Fertilization and Embryology Act of 1990
introduced Parental Orders (PO) following surrogacy cases. It transfers the legal parents
status from the surrogate to the commissioning parents.
In order to apply for a PO, there are several requirements. The intended parents must
be married, and they must be at least 18, and living in the UK, Channel Islands, or Isle of
Man (with the intent to remain in the UK), and at least one of them has to be genetically
related to the child. The application has to be made within 6 months of the child’s birth. The
surrogate mother (and her husband) must give their explicit consent at least after six weeks
of the child’s birth (similarly to British adoption law) and only ‘reasonable expenses’ have
been paid. The Human Fertilization and Embryology Act of 2008 extended the legal
parentage right to the same-sex couples, or to « two persons who are living as partners in an
enduring family relationship and are not within prohibited degrees of relationship to each
other' (hereafter called 'an enduring family relationship’ ». Interestingly enough, despite the
fact that the UK extended the eligibility criteria to same-sex couples, it did not extend the
same courtesy to single people.
What is interesting here is that the UK’s legal framework in regards to surrogacy
arrangements seems to apply even when the surrogacy agreement took place elsewhere. As
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a consequence, foreign birth certificates and court order from another jurisdiction will not
be recognized and the commissioning parents will have to apply for a PO so as to establish
legal parenthood (Crawshaw, 2012: 269).
To make the process of PO smoother, courts appoint a social worker to those seeking
a PO in England, Wales and Northern Ireland - retitled a Parental Order Reporter in England
and Wales. The role of the social worker is to investigate both parties (the surrogate mother
and her husband should she have one, and the intended parents), and to provide a report to
the Court.
The numbers of POs issued each year in the UK had been quite stable at between 33
and 50 per year from 1995 until 2007 (Crawshaw, 2012: 269) but since then they have
quadrupled insofar as the number of people seeking POs in 2013 was 202 (Crawshaw, 2012,
ibid). This might be partly explained due to the Act of 2008 whereby same-sex couples were
granted the same rights as heterosexual couples benefited regarding surrogacy.
However British surrogacy agencies estimate that from 1995 to 1998, a total of 332
of surrogate births occurred. It means that only half of commissioning parents actually
sought to obtain POs. It also implied that half of surrogate babies are being raised by parents
who neither have the legal parentage rights, nor the legal parental responsibility. It also
means that those babies had had their birth incorrectly registered (Crawshaw, 2012: 270).
International surrogacy in the UK is becoming an issue because « there is no
requirement to apply for a PO, and because there are limits on who may do so, parental
order records themselves are not a true indicator of how many surrogacy arrangements are
entered into, or where they take place.» (Alghrani and Griffiths, 2017: 170)
The role of PO is essential insofar as it results in the commissioning parents being
appointed as the legal parents of the child born out of surrogacy, and considers that the
surrogate mother is no longer the legal mother. This gives the commissioning parents
parental rights. Without a parental order, the commissioning parents are under no obligation
to provide for the child legally which can lead to a few problems later on, such as
inheritance issues as the child will not be considered as the commissioning parents’ rightful
heir. Most importantly this can have legal issues in terms of paperwork (passport, ID, …).
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The role of POs was also to ensure that surrogate mothers consented freely and were not
forced into a surrogacy contract.
High Court Judge Dame Lucy Theis said that « without a court-sanctioned parental
order and improved international legal frameworks children could end up “stateless and
parentless” » (The Guardian, 2015) Her concern is primarily for people who are not making
applications which she referred to as ‘a legal ticking timebomb’ which will arise over a
parent’s death, or even a parent’s divorce, or a renewal of a legal travel document (The
Guardian, 2015).
Under the Surrogacy Arrangements Act of 1985, offering payment to the surrogate is
not illegal as long as the person offering payment is one of the commissioning parents, nor
is it illegal for the surrogate mother to receive payments. However it is prohibited for any
other person (such as agencies) to offer, or to take payments in terms of a surrogacy
arrangement. Thus commercial surrogacy agencies were initially illegal. Besides, it was also
illegal to advertise surrogate motherhood services (whether they are commercial or they are
not). Consequently even if surrogate agencies were legal then, they would not have been
allowed to advertise their services which would have made it very hard for them to continue
providing their services.
By banning commercial surrogacy agencies, the UK aimed at restricting the
involvement of third parties in surrogate arrangements as it would have led to the
exploitation of surrogate mothers. In this case, exploitation means that women would have
agreed to surrogacy arrangements either because they are in dire need of financial
compensations, or because of ignorance (Alghrani and Griffiths, 2017: 170).
In 2008, the Human Fertilization and Embryology Act was changed and it permitted
surrogacy advertising by non-profit agencies. It is worth noting that it is still illegal for third
parties to charge for surrogacy services as commercial surrogacy remains banned. These
non-profit agencies establish contact between the different parties of a surrogacy
arrangement: the commissioning parents and the surrogate mother. However the new law
involved complex rules regarding legal parenthood, and it presupposes the consent of both
the surrogate mother and her husband should she have one.
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Under the Human Fertilization and Embryology Act of 1990, the commissioning
couple are directly considered as the legal parents as long as the surrogate mother only
received payments due to pregnancy-related expenses under a limiting set of circumstances.
However, if the surrogate mother received an amount superior to pregnancy-related
expenses, then the commissioning couple must adopt the child in order to become its legal
parents. It can be noted that technically if the surrogate was ‘paid’ more than pregnancyrelated expenses, it is in direct breach of the Adoption Act of 1976. In practice, it does not
generally prevent the commissioning parents from adopting the child, but in principle it
could. It can also be noted that this will force the commissioning parents to go through a
time-consuming and costly legal procedure (Galbraith et al., 2005: 11).
One other key element of the Surrogacy Arrangements Act (1985) and section 36 (1)
of the Human Fertilisation and Embryology Act (1990) is that no surrogacy arrangement
whatsoever is enforceable by law. It means that the surrogate mother can change her mind at
any time, and remain the legal mother of the child. Likewise should there be a disagreement
when it comes to handing over the child born out of the surrogacy arrangement, the
surrogate mother has the legal right to keep the child as her own under British law. This is
so even in the case where one of the commissioning parents or both are the genetic parents
by blood through an IVF procedure with sperm donation, or egg donation. The logic behind
this policy choice is to prevent surrogate women from signing a legally binding contract
which they might not be able to fulfill once the baby is delivered. This would otherwise lead
to the exploitation of surrogate mothers. (Brunet et al, 2013: 33; Galbraith et al, 2005).
In essence, British legislation is made to heavily hinder impersonal exchanges within
surrogacy. As the law restricts the amount that can be paid to a surrogate mother, there is
little incentive for the surrogate mother to carry a child for someone she does not already
know. By prohibiting commercial agencies, and making the contracts unenforceable, a
surrogacy arrangement is rendered by the state extremely risky both for the surrogate
mother and for the commissioning parents unless there already is some sort of trust between
the different parties in the arrangement (Galbraith et al., ibid).
While British legislation make surrogacy feasible on the basis of personal exchange,
there are serious limitations for the commissioning parents. Indeed British individuals who
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seek such an arrangement would have to ask a close friend, or a member of their family to
become a surrogate for them. While the law limits, but does not completely exclude
impersonal arrangements, such sort of arrangements are made more complicated than they
need to be (Galbraith et al., ibid).
As a consequence, it is much more attractive for British want-to-be parents via a
surrogacy arrangement to look for it elsewhere as the process is faster, better organized and
where, more importantly, the contract is enforceable. Nevertheless, British law is bound to
have an impact on the commissioning parents and their baby born out of a surrogacy
arrangement upon their return on British soil (Galbraith et al., ibid).
Lastly, following numerous cross-border surrogacy arrangements, the UK published
guidelines regarding immigration, travel documentation, and most importantly citizenship
for the commissioning parents who did a surrogacy arrangement abroad. It must be noted
that « these are merely guidelines on the existing law: no special legal measures have been
put in place and parties who plan to engage in a cross-border surrogacy agreement are still
strongly advised to obtain legal advice relating to their specific circumstances » (Brunet et
al., 2013: 71-72).
In the case of X and Y, a couple sought a parental order when they had in fact sought
a commercial surrogacy arrangement in Ukraine. The judge in charge of the case made the
judgment in open court so as to draw attention to the problem. This case was particularly
problematic because the commissioning parents could not legally stay in Ukraine, and the
child could not enter British soil due to the fact that commercial surrogacy is unlawful and
there was a legal parentage issue. In the end, the judge accepted the parental order and
concluded that the payments were deemed ‘acceptable’ mainly because the child would
have otherwise become parentless and stateless (Case of X and Y, 2008).

5.2 France:
While many think that surrogacy is a new concept, it has long been tolerated in
France until it became explicitly forbidden by a bill on bioethics in 1994. Until then,
carrying another person's child used to happen within family circles when a couple was
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suffering from infertility issues, and there was and still is such a social stigma around
infertility that it was kept hidden (Ruffieux, 2014).
The bioethics law of 1994 was a major legal step because it put limits on what
science can do. At the time, there were major scientific breakthroughs in terms of
procreative technology and it was as miraculous as it was worrying to the French people,
which led to many ethical questions which in turn led to the bioethics law. This law is a
principle of constitutional value which is a norm that aims at protecting the fundamental
rights of individuals (Agacinski, 2009: 75).
The law stipulates that « Everyone has the right to respect for his body. The human
body is inviolable. The human body, its elements and its products cannot be the object of a
patrimonial right. » (1994) It means that property rights do not apply to the human body as
the human body is not considered as a property, and thus there can be no legal contract. As
the human body is by essence the individual’s body, it cannot be alienated (nor sold, or
given, or rented). It prohibits anything that is prejudicial to human dignity (Agacinski, 2009:
75).
It is then the legislative authority (and not ethics) that leads to the fact that the human
body cannot be treated as a thing. In principle, parts of the human body cannot be given or
sold. Although this has its limitations as the law allows for organ donations under strict rules
and by excluding any commercial exchange (Agacinski, 2009: 75). « The integrity of the
human body cannot be impaired except if there is therapeutic necessity or medical
emergency» (1994). However surrogacy is neither, and thus would not be legally allowed
under the law (Agacinski, 2009: 76).
There has been some comparison between anonymous births and surrogacy practices.
Interestingly enough, anonymous births are legal in France. They are called ‘accouchement
sous X’ in French whereby mothers give birth to children and have the right not do disclose
their identity, thus their identity will remain unregistered (Agacinski, 2009: 84). One could
wonder why anonymous births where mothers give up their child are legally allowed
whereas surrogacy practices where surrogate give up their child as well is not. This policy
can be considered quite unusual considering the prohibition of surrogacy. As women are the
ones who give birth, they are directly responsible for the child once it is born, and the child
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depends entirely on the mother during its first days. When the situation of mothers was
more precarious than it is today because of several factors such as the fact that abortion was
prohibited, and there was no birth control, and there was a social stigma around single
mothers, the rate of child neglect, infant abandonment, and infanticide was quite high
(Agacinski, 2009: 85). Thus the policy of anonymous births came about, and allowed
mothers to give up their child without any consequences.
When it is legal, surrogacy on the other hand enacts the abandonment of a child.
From a radical feminist perspective, it is ‘against nature’ to give up the child that one has
been carrying due to legal papers. Radical feminism considers that the relation between the
surrogate and the embryo entails a feeling of responsibility towards the child and its
wellbeing, which is not mutual, and not contractual. Yet surrogacy prevents this feeling of
responsibility towards the child which is deemed as a moral violence towards the surrogate
(Agacinski: 2009: 86).
Up until now, surrogacy has been explicitly prohibited in France at the risk of severe
sentences. The law prohibits surrogacy whether altruistic or commercial and any contract
regarding surrogacy is considered null and void (Agacinski, 2009: 76).
However France’s firm stand against surrogacy within its borders just relocated it
outside of France. Indeed, want-to-be parents willing to go through the surrogacy process
but unable to do it within France will just go abroad in another country where it is legal, and
where they will follow the law of the state where it is legally implemented (California, USA
for instance). This can be called the ‘strategy of the fait accompli’ which author Robert
Greene - whose books on power and manipulation is considered a modern version of
Machiavelli’s The Prince - describes in his book ‘The Concise 33 Strategies of War’. The
strategy is rather simple: in order to avoid any judgment, or argument, or a flat refusal, it is
best to do it and deal with the consequences later on (Ruffieux, 2014).
The main issue is to know whether or not a surrogate mother abroad prevents the
commissioning parents to establish their parentage according to French law. The logic is
different depending on how one looks at maternal filiation or paternal filiation.
According to French law, France still follows the latin ‘rule’ « Mater semper certa
est. » which literally translates to ‘the mother is always certain.’ It means that the mother of
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the child is always known in comparison to the father. « Pater semper incertus est. » which
translates to the identity of the father is uncertain. With the scientific developments in
regards to fertility, in particular the IVF technique, the Roman law principle nowadays no
longer applies, but France, like many European countries, still follows the rule that whoever
is the mother in legal terms is the woman who gave birth, no matter if the birth occurred
from surrogacy or traditional procreation. Even if the surrogate mother does not put her
name on the birth certificate whether because she requested anonymity or because she gave
birth in a country that does not recognize her as the legal mother, the commissioning mother
will not be able to adopt the baby because French law considers this as a fraudulent act and
a law violation (Roman, 2012).
Paternal filiation is different because until now, the legal father is the man who
claims the child as his own in France so long as it is in line with the genetic truth, which
means that the commissioning father transmits to his child his genetic pool. However in
2013, in a case where a man went to India to hire a surrogate mother so that he could have
genetic children, the court of cassation made the paternal filiation null and void because the
commissioning father violated the law by going to India and going through the surrogacy
process as it is explicitly forbidden in France. This ruling was very controversial because it
did not refute that the commissioning father was the legal father of the children based on
biology, but they essentially prioritized one law over another, namely it showed that to
French legislators, respecting the law is more important than the right of the child. French
legislators said that ‘if maternal filiation is the direct result of fraud, paternal filiation is the
result of the overall process sought by couples’ (Ruffieux, 2014: 2).
Unfortunately in most cases where French citizens went abroad for the purpose of
procreative tourism, until very recently, France refused to recognize the transcription of
foreign birth certificates and the establishment of parentage because France considers that
giving French citizenship to surrogate babies born outside of France would be a tacit
agreement to surrogacy, which it is against. The argument that people who violated French
law, and then complained about the government that refuses to give them the necessary
documents for their children, makes the law meaningless.
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Former Prime Minister Manuel Valls said that « France is opposed to surrogacy
because it is opposed, in the name of her values, in the name of progress and humanism, to
all forms of commercialization of human beings and experimentation in this area. » (Le
Monde, 2014)
However former Justice Minister Taubira said at a general assembly in 2015 that
punishing children for something that the parents did was not the solution and
undemocratic. Refusing the recognition of the birth certificate issued in the state of the
surrogate mother can have disastrous consequences in terms of citizenship and statelessness.
Besides these children are still ‘children of the French Republic’.
Indeed the lack of birth registration can lead to statelessness as a birth certificate
provides proof of parentage as well as where a person was born. Both of which are key
elements to establish a citizenship. Unfortunately « without any nationality, stateless
persons often do not have the basic rights that citizens enjoy. Statelessness affects socioeconomic rights such as: education, employment, social welfare, housing, healthcare as well
as civil and political rights including: freedom of movement, freedom from arbitrary
detention and political participation » (UNHCR).
Apart from the possible consequences of statelessness, the refusal to transcribe
children’s birth certificates as a result of surrogacy means that there is no official
establishment of parentage between the commissioning parents and the child. Consequently
the commissioning parents are under no legal obligation to support the child. They have no
parental rights, and the child born out of surrogacy will not be a compulsory heir.
As a consequence of its firm stand against surrogacy, France has been condemned
multiple times by the European Court of Human Rights (ECtHR).
In the Mennesson case, a couple went to California, USA for the purpose of
procreative tourism, and had twins. According to Californian law, the commissioning
parents (Mennesson) were the legal parents of the twins born out of surrogacy which was
written on the birth certificate. However when they went to the French consulate in the
USA, French authorities refused to transcribe the birth certificate onto French civil registers
as there was no proof that Mme Mennesson had given birth to the twins. The French Court
de Cassation dismissed their case as recognizing children born out of gestational surrogacy
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would infringe upon the key principles of French law. The couple then filed an appeal to the
ECHR.
In 2014, while the European court underlined that « France’s refusal to acknowledge
parentage between children born abroad from gestational surrogacy and the couple having
recourse to this practice is based on the willfulness to discourage its nationals from using a
method of procreation that has been banned on its territory, intended to preserve children as
well as the surrogate mother involved. » , (AllianceVita, 2014) the ECtHR condemned
France as the French ruling harmed the children’s identity since there was a violation of the
children’s rights concerning the respect of their private life. The ECtHR concluded that the
condemnation of France for the refusal to transcribe birth certificates of children born
abroad out of surrogacy practices does not force « France to legalize Gestational Surrogacy,
but they imply that France acknowledges the consequences in terms of parentage and civil
status in France of an act performed abroad » (AllianceVita, 2014).
Following this case, the Court of Cassation made a request for an advisory opinion
from the ECtHR which will be explored further in the following part.
The latest development of surrogacy in France suggests that the law regarding
surrogacy is about to be changed as a Court recognized on May 24th, 2019 the
commissioning mother as the legal mother since she was the genetic mother due to a gamete
donation (Le Monde, 2019). This establishment of legal parentage gives French citizenship
to the child and thus avoids any uncertain statelessness consequences.

5.3 Comparative Analysis:
Many studies have focused on the role and identity of the European Union, and in
particular on the concept of ‘normative power’ which was developed by constructivist Ian
Manners (Manners, 2002). Manners argues that the EU is a different kind of actor in the
international system because it is contrary to the self-interest of states (Manners, 2002: 140).
The fact that the EU has a constitution means that European states share common values.
The most significant ones are: sustainable peace, social freedom, consensual democracy,
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associative human rights, supranational rule of law, inclusive equality, good governance,
sustainable development, and social solidarity (Manners, 2002: 242).
These norms are deeply intertwined with the European identity, and human rights are
referenced in the Treaty of Amsterdam, the Treaty of Lisbon, the Maastricht Treaty, and the
European Security Strategy which supports Manners’ argument about the EU being a
normative actor (Nourredine, 2016: 113).
Aggestam argued that the role of the EU in international affairs is perceived as an
ethical power (Aggestam, 2008: 2). There has been a shift in the role of the EU and its
aspirations from « what it ‘is’ to what it ‘does’: from simply representing a ‘power of
attraction’ and a positive role model to proactively working to change the world in the
direction of its vision of the ‘global common good’ » (Aggestam, ibid). As a normative
actor, the EU is contributing to a better world by establishing order (with effective
multilateralism), promoting human rights, and strengthening justice (Aggestam, 2008: 3).
Here, both notions of the EU as a normative actor, and an ethical power are not seen as an
empirical statement, but rather as a concept from a critical theory perspective.
Regarding state intervention in surrogacy arrangements, there are essentially two
main opposing views, either the state legitimizes the problematic practice, or the state
regulates it in order to limit the risks of exploitation in an ‘industry’ that has the potential of
being exploitative of women yet can be helpful for families (depending on one’s view)
(Dougal et al, 2016: 42).
Opposition to surrogacy based on deontology is opposed to legalizing surrogacy to
any extent. This view considers that regulating it even if heavily would still be a tacit
approval of a practice that denigrates women and views them simply for their reproductive
capacities (Dougal et al, 2016; Field, 2014).
On the one hand, there is France which completely prohibits surrogacy and surrogacy
agreements because French legislation considers that it would be agreeing to the
exploitation of women, and because human beings cannot be the objects of contract.
This line of reasoning fits into a Marxist perspective. It is worth noting that the
child’s best interest is never considered in a typical cross-border surrogacy arrangement.
The commissioning parents choose the state with the loosest surrogacy laws, or they use an
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agency in order to avoid their home’s state strict surrogacy laws. There is then the contract
between the commissioning parents or individual and the surrogate mother, followed by the
IVF procedure. Then the commissioning parents obtain an official document stating that
they are the legal parents in a local court at the place of birth. In every single step of the
surrogacy arrangement, the child is considered an object. Before the child even comes into
existence, it is an object of a contract, with usually money exchanged (Thomale, 2017, 466).
On the other hand, the UK allows surrogacy under some strict conditions in order to
limit the exploitative side. It will also not enforce a surrogacy contract against a surrogate
mother’s will because British legislation considers that surrogate mothers are allowed to
change their minds. This shows the ethical consideration behind the policy and its limitation
towards the exploitation of surrogate mothers. However there is still an issue with crossborder surrogacy arrangements within the UK. As explained in the UK surrogacy part
above, some couples or individuals still choose to go abroad to get a child via a surrogate
mother as the process is ‘easier’, or allowed (when it comes to single individuals for
instance) and more secretive. The secretive aspect in regards to surrogacy is not as new as
one might think as mentioned in the background part if one takes the example of Hindu
mythology where the surrogate mother lies about the fate of the child she was carrying by
saying it died, which reflects the secrecy surrounding surrogacy even then. From a marxist
perspective, cross-border surrogacy arrangements are problematic because there are a
number of issues that arise due to the cross border nature of the practice despite the UK’s
comprehensive regulatory framework towards surrogacy.
As the surrogate agencies are abroad, there is limited information accessible to the
social worker in charge of investigating the commissioning parents for the granting of a PO
which will establish legal parentage. The social worker will have a limited access on the
agencies’ assessment of the couples, the ‘reasonable expenses’ that were paid, there is also a
concern about the surrogate woman’s own children as surrogate mothers from third world
countries are, more often than not, put in a clinic where they will be monitored day in and
day out with limited time spent with their own family. (Crawshaw, 2012: 274). There is still
the issue of the reasons behind the women’s choice of becoming a surrogate mother.
Medical informed consent presupposes that the woman made her decision will all the facts
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which includes the health risks but also the mental aspect of having to relinquish the child
that the surrogate has to carry for months, the fact that the surrogate mother will probably
have to stay away from her family for months; and it also means that the surrogate accepts
her duty free from coercion whether it means socially (for instance the new law in India
stipulates that the surrogate must be from the family of the commissioning parents which
can lead to social pressure), but also economically. (Brunet et al, 2013: 27; Deonandan,
2013). Lastly there is some concern about the health of the surrogate mother as well insofar
as the surrogate’s health is only taken into account as far as the health of the baby that they
are carrying is concerned. The commercial aspect of the surrogacy practice, in particular
whenever there is money exchanged, means that the surrogate mother is only given
resources to produce a healthy living baby. Her own health is secondary. (Brunet et al, 2013:
34; Deonandan et al, 2012). The fact is that surrogacy practices in third world countries
provide little regulation to protect the surrogate women, but also the children, and to a lesser
extent the commissioning parents.
As British legislation was specifically made to heavily limit the exploitation of
surrogate women and the commodification of children, cross-border surrogacy
arrangements are at odds with the legislation. There is a lack of regulation in terms of cross
border surrogacy arrangements in the UK.
Based on the normative role of the EU, and its emphasis for instance on the dignity
of human beings as established in the European Convention on Human Rights and
Fundamental Freedoms (1950), gestational surrogacy should be incompatible with human
dignity whether it is remunerated or not. « It constitutes degrading treatment, not only for
the child but also for the surrogate mother […] Both the child and the surrogate mother are
treated not as ends in themselves, but as means to satisfy the desires of other persons. Such
practice is not compatible with the values underlying the Convention » (ECtHR, 2017).
From this perspective, the UK’s surrogacy policy contradicts the EU’s emphasis on human
rights and norms since British legislation tolerates altruistic surrogacy practices which is
considered as agreeing with the exploitation of women.
Likewise, the fact that France refused to transcribe foreign birth certificates of
children born through surrogacy practices even though the legal repercussions are endless
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can be considered at odds with the EU’s emphasis on human rights and the best interests of
the child principle. According to the latest report of the ECtHR, there is a negative impact
on the child’s right to respect for private life when there is a lack of recognition of a legal
relationship between the commissioning mother and the child that is born through a
surrogacy arrangement (2019). There are other important aspects such as the
possibility of knowing one’s origins and protection against the risk of abuse that surrogacy
arrangements may represent. Considering the fact that a child’s right to respect for private
life and that it is in the best interest of the child that there is a legal identification of the
individual or people that will be responsible for the child’s needs and ensuring his welfare,
so that the child can live in a stable environment, the ECtHR considers that the lack of
recognition of a legal relationship between the commissioning mother and the child born
through a surrogacy arrangement is incompatible with the child’s best interests (ECtHR,
2019). Thus it is in the best interest of the child that the uncertainty regarding a child born
through a surrogacy arrangement abroad is as short lived as possible (ECtHR, ibid).
Thus, both the UK and France have surrogacy policies that are somewhat at odds
with the EU’s normative role in terms of the commodification of women on British soil (and
abroad), and the commodification of children. That being said, despite such drastic different
views of dealing with surrogacy, the analysis of the UK and France’s policies towards
surrogacy showed that these policies were not contradictory, per se, to the EU’s standards to
human rights from a certain perspective. Indeed British legislation was the result of a deeply
well-documented case which shook the UK and led to a law that would allow for altruistic
surrogacy under some terms and conditions in order to regulate the practice and limit the
exploitation and prevent further high profile cases of surrogacy issues.
As for France, French legislation considers that motherhood should be outside the
reach of contracts. The complete prohibition of surrogacy is due to France’s bioethics law
towards the sanctity of the human body. One could say that French legislation is a sort of
guardian of individuals and their bodies. According to French law, individuals are not
allowed to do whatever they want with their bodies which includes surrogacy, but also
technically-speaking committing suicide (Agacinski, 2009: 75). Under a marxist
perspective, this could be explained by the fact that labour market is driven by necessity and
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not by free will. In this context, the state limits the ‘free will’ of individuals and the French
government has the role of the safe keeper of the individuals’ bodies.
The fact is that surrogacy is a negative sum-situation whether the state chooses to
prohibit the practice (like France) or tolerates it under some conditions (like the UK).
Despite different views, both France and the UK have had legal issues surrounding the
practice. The main reason why the UK did not have such high profile surrogacy cases is
because of the good will of the British judges who wanted to avoid legal difficulties for
citizens who sought a surrogacy arrangement and tolerated expenses superior to an altruistic
arrangement.
That being said, as long as there are states that legalize commercial surrogacy (like
California, USA), surrogacy arrangements will remain an issue within the EU.
There is currently no legal framework at an international level, or European level. As
it is an ethical issue, the member states are left with a wide margin of discretion when it
comes to surrogacy. As a consequence, there is a huge disparity between member states as
seen with the case of France which prohibits it, and the UK that allows it under some
conditions. This leads to a great uncertainty not only for the want-to-be parent (s) but also
for the children.
From a marxist perspective, the fact that France prohibited the surrogacy practice
will only export the issue outside of France as French citizens will go abroad, most likely to
third world countries. Not only will this increase the inequality between third world citizens
and citizens from the Western part of the world, but it will, probably, lead to a lack of
regulation in terms of protection of surrogate women. The fact is that ‘race’ is irrelevant
when it comes to gestational surrogacy. This means that there will be an increasing number
of women of color who will offer their ‘services’ to well-off (Western) white couples. This
will, in turn, deepen the cleavage between the North and the South (Brunet et al, 2013: 34).
Besides there is an obvious lack of transparency within surrogacy practices.
Surrogacy agencies are under no legal obligation to state the number of people seeking
surrogacy arrangements, or the number of surrogate women that are working for them. At
the same time, there is no official or otherwise statistics to date of citizens seeking a
surrogacy arrangement within the EU and going through with the process, and there are no
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birth records of babies born out of a surrogacy arrangement. This is problematic not only
because the lack of transparency could expose the unethical, unprofessional, and illegal
practices, but also insofar as it is difficult to know the full extent of the problem with the
lack of data (Alghrani and Griffiths, 2017: 171).
Reproductive tourism makes it an obligation for every state to make a stand, not only
in domestic law, but also when it comes to the consequences of its national citizens going
abroad to do the surrogacy process legally implemented there (Ruffieux, 2014: 2). The fact
that there is no adequate regulation will only contribute to « the maintenance of a global
black market of surrogacy services, with considerable risks and exposure of women to
trafficking, exploitation, coercion » (Brunet et al; 2013). As mentioned in the background
part where surrogacy agencies developed ‘surrogacy routes’ with pregnant Indian surrogate
women traveling to Nepal in order to give birth to a child for a couple that was initially not
allowed to get a child via surrogacy in India, a complete prohibition will only lead to a black
market, with even more dangerous ‘surrogacy routes’. One of the main issues with black
markets is that there is no guarantee that the medical protocol is followed, or that the
standards of safety are being followed, and that the practice is somewhat ethical.
Prohibiting the practice would only export the problem and lead to the expansion of a
foreign market and it would be a tacit agreement to the exploitation of women elsewhere
which would reinforce the power dynamics between the working class, and the
‘bourgeoisie’, and from the Global North and the Global South. From a critical theory
perspective, states ought to consider the consequences of their restrictive policies towards
surrogacy insofar as prohibiting the practice does not equal the eradication of the problem.
One recurring argument against regulating surrogacy is that judging by the ethical
questions related to surrogacy, regulations would have the unintended consequence of
encouraging more international surrogacy arrangements. However if such regulations were
to happen at an international level, it would create minimum standards when it comes to
health issues, informed consent, and the suitability of the commissioning parents and of the
surrogate mother. It is hoped that such regulations would be a deterrent to those who would
want to take advantage of the different parties involved in a surrogacy arrangement
(Trimmings and Beaumont, 2011: 647).

!54

Lastly it is very likely that an attempt to enforce a complete prohibition on
international surrogacy arrangements in an increasingly globalized world are doomed to fail.
A complete ban on surrogacy would only move surrogacy arrangements underground,
which would expose the different parties to a greater risk of exploitation (Trimmings and
Beaumont, 2011: 630). There is no doubt that the commodification arguments about
children and women’s bodies being used as ‘rented wombs’ are valid. Nevertheless a ban on
surrogacy out of ethical consideration leaves the road open to exploitation of groups that are
socially vulnerable and who are at the mercy of market interests, and who lack protection, in
particular when it comes to cross-border surrogacy as the commissioning parents are willing
to avoid their home state’s strict regulation by signing contracts elsewhere (Brunet et al,
2013: 33).
In addition to the exploitation of surrogate women, there is also another worrying
aspect regarding cross-border surrogacy arrangements. In 2010, the Hague Convention of
May 29, 1993 on Protection of Children and Cooperation In Respect of Inter-country
Adoption (also known as the Hague Adoption Convention) identified the issue of crossborder surrogacy arrangements as « an emerging international family law issue that required
further study and discussion by the Special Commission » (Trimmings and Beaumont, 2011:
630). The Commission noted that the number of international surrogacy arrangements was
rising rapidly, and voiced its concern “over the uncertainty surrounding the status of many
of the children who are born as a result of these arrangements”. The Commission also noted
that the use of the Adoption Convention in cases of international surrogacy was
inappropriate » (Trimmings and Beaumont, ibid) as the Adoption Convention does not refer
at all to surrogacy practices.
The prohibition of surrogacy practices will lead to legal issues regarding the
citizenship of the children born out of a (cross-border) surrogacy arrangement which would
make them even more vulnerable to abuses of human rights.
Indeed, one problem that seems to emerge when looking at the surrogacy policies in
the UK and in France is that there is no concensus on legal parentage. As this paper has
shown, both France and the UK follow the Roman law according to which the mother is the
woman who gives birth. However the Roman law is not followed throughout the world and
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this is particularly problematic when it comes to cross-border surrogacy arrangements as
domestic laws of the state of the commissioning parents and the state of the surrogate can
clash and create legal issues.
Indeed states - even at the EU level- have maintained their sovereignty over their
citizenship systems. This can lead people to fall outside of the system when there is a
conflict in domestic policies (Stein, 2016: 602). The citizenship system is roughly divided
into the ius soli system and the ius sanguini system.The ius soli system is linked to territory.
One gets the citizenship of the state in which they were born into (like the US). The ius
sanguini system literally means ‘the law of blood’ which means that one gets the citizenship
of their parents (like in Finland, Italy, …) (Stein, 2016: 602). Theoretically the use of
different systems is not problematic however cross-border surrogacy arrangements imply
the movement of people and the crossing of borders which can then become very
problematic.
While France has been condemned multiple times by the European Court of Human
Rights on the account of not registering the births of children born out of cross-border
surrogacy arrangements, the UK has had a more diplomatic view of the issue and handled it
better in terms of human rights in order to avoid legal consequences for the child and its
family altogether.
Nevertheless the fact that there is no European definition of legal parentage as of to
date, and that States are reluctant to limit their sovereignty in that regard shows that
statelessness is a possibility due to domestic policies that mismatch.
« In theory, statelessness need not pose a problem. The rights as set forth in the crc,
for example, apply to all children regardless of their nationality or lack of it (art. 2, crc).
However, in practice, as a result of the above-mentioned causes, many stateless children are
at risk of lacking protection within the international as well as the national framework and
face many other hardships » (Stein, 2016: 602).
Besides as the case of France has shown, most infertile individuals will go outside of
the EU to go through a surrogacy process. As the world is anarchic which means that there
is no ultimate governing power that dictates states what to do when issues arise (Burchill et
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al; 2013: 31-32), it is difficult to‘force’ states into closing the gaps between different
citizenship systems (Stein, 2016, 600).

• 5.3.a Statelessness
This part will talk briefly about the concept of statelessness and its consequences.
In the World of Yesterday, a memoir of Stefan Zweig where he recalls the golden age
of Vienna, and the end of the Austro-Hungarian empire, he wrote « Formerly man had only
a body and soul. Now he needs a passport as well, for without it he will not be treated as a
human being. » (Zweig, 1964) This quote is often cited when dealing with statelessness. In
the book, Zweig recalls a time when he had never questioned the way he should be treated
by officials as a ‘citizen of good standing’ as an Austrian citizen. Back then, he had loved
the idea of statelessness, or not belonging to any country, and of being ‘free’. The reality is
very much different. Zweig realized how disastrous the lack of a citizenship could be when
he petitioned an English official for papers while he was no longer considered an Austrian
citizen. From that moment on, he was no longer treated as a citizen for « all countries were
suspicious of the sort of people of which I had suddenly become one, of the outlaws, of the
men without a country » (Zweig, 1964).
Indeed, the basic definition of being ‘stateless’ means that the person is not a citizen
anywhere. Political scientist Hannah Arendt associated citizenship with the right to have
rights. Conversely, without a citizenship, a stateless person essentially loses his right to have
rights which would include the rights to an education, health care, work, voting, political
activities, social activities. The Office of United Nations High Commissioner for Refugees
(UNHCR) defines statelessness as people « who [are] not considered as a national by any
State under the operation of its law » (Conventions relating to the status of stateless persons,
1954: art1).
Moreover statelessness is not only a violation of the right to a citizenship which is
outlined by international human rights frameworks, but it is also a root cause of
additional rights abuses. Indeed because of their lack of legal status, stateless individuals are
more vulnerable to human rights abuses as they have no legal protection. Stateless
individuals fall outside of a state’s protection system. Previous research link the lack of
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legal nationality to violations including arbitrary detention and inequality before the law,
denied economic rights to safe working conditions and to livelihood, denied health rights,
and human trafficking (Bloom et al; 2017). Furthermore, individuals who are already
vulnerable to abuse and exploitation face a ‘compound deprivation’ when they cannot
access legal citizenship. What is even more problematic is that such deprivation of rights for
children can have long-term consequences when it comes to their social, economic and
personal development which will often lead to social problems such as infant mortality,
labour exploitation, poverty, and human trafficking (Bloom et al, 2017).
In addition, « as stateless people are likely to stay ‘under the radar’, stateless children
« run the risk of being exposed to illegal practices, such as trafficking, sexual or other
exploitation, child recruitment by armed forces, or early marriage. If these practices do
come to public light, it could be difficult for such children to obtain protection from the
State if the latter’s protection system applies only to nationals » (Stein, 2016, 602-603).
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6. Legal Provisions:
Citizenship is a human right and as thus, mentioned in many international
instruments, consequently the prevention of statelessness is to be expected as well. This
section aims to look into the international and European instruments put into place which
can be relevant to prevent citizenship issues when it comes to surrogacy. This section will
also demonstrate the shortcomings of these treaties.
6.1 The Hague Conference
The Hague Conference on Private International Law (HCCH) is an
intergovernmental organization in the field of private international law. It is the most highprofile organization that addresses issues related to children crossing international borders.
So far, the Hague conference has only addressed inter country adoption through The Hague
Convention on Protection of Children and Co-operation in Respect of Intercountry
Adoption, also referred to as the Hague Adoption Convention, but it recognizes the need for
a unified approach towards cross-border surrogacy in order to protect children.
The convention was created in 1993 in an effort to prevent international child
abduction and trafficking. Another element of the convention was inter country adoption by
underlining that adoptive children need to be protected.

6.1.a The Hague Conference on Inter-country adoption
For inter country adoptions (also referred to as international adoptions), the Hague
Convention requires that the states involved have a Central Authority. The Central
Authorities of the States are to make sure that regulations are followed, and to prevent the
exploitation of human rights. In order to be in compliance with the Hague treaty, there are
several standards both for the receiving State, which is the state where the intended parents
who want to adopt a child live; and for the State of origin, which is the state where the child
is being adopted from. Both the receiving state and the state of origin are required to work
together, and share information in order to make sure that they comply with the Treaty’s
standards regarding adoption proceedings. The receiving state must do a report on the
prospective parents about their personal situations, their motivation, their qualifications and
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qualities which is then sent to the State of origin. As for the state of origin, they must do a
report on the child and the intended placement which is then sent to the receiving state
(Hague Conference on Private International Law, 1993).
Even though the Hague Convention was created out of a concern for children
crossing international lines, and to avoid commercialization of children, the convention does
not strictly apply to cross-border surrogacy or any other ART issues. Nevertheless the
Hague Conference recognized that international surrogacy arrangements are a growing
phenomenon and the issues surrounding surrogacy in particular regarding parentage and
citizenship need to be addressed. Thus it established a committee in order to examine the
current issues related to international surrogacy agreements. There was also the creation of
an Expert’s Group in 2015 so as to ‘explore the feasibility of advancing work in this area’.
Although the Hague Convention has yet to determine minimum standards in the
establishment of parentage in order to protect children, it recognized that children born out
of cross-border surrogacy arrangements should have the basic right of being born with a
citizenship (Nichol, 2013: 931-932).

6.2 International Covenant on Civil and Political Rights
Article 24 of the International Covenant on Civil and Political Rights (ICCPR) deals
with the protection of children and provides that ‘every child has the right to acquire a
citizenship.’ It is worth noting that the emphasis is put on children and not on individuals.
Some states were reluctant to extend the right of citizenship to adults as they did not view
citizenship as a human right (UN General Assembly, 1966).
Article 31 of the Vienna Convention regarding the Law of Treaties which states that
‘.[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose’
applies to the ICCPR (United Nations, 1969).
Even though article 24 of the convention does not make it mandatory for states to
adopt the ius soli principle, its purpose is to avoid statelessness. Even though the ICCPR
deals with citizenship issues so as to prevent statelessness, it does not specify which States
have the responsibility to provide the rights of citizenship to children.
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6.3 Convention of the Rights of the Child
Article 7 of the Convention of the Rights of the Child (CRC) states that « The child
shall be registered immediately after birth and shall have the right from birth to a name, the
right to acquire a citizenship and, as far as possible, the right to know and be cared for by
his or her parents. » and that « States Parties shall ensure the implementation of these rights
in accordance with their national law and their obligations under the relevant international
instruments in this field, in particular where the child would otherwise be stateless. » (UN
General Assembly, 1989)
It is worth noting that the CRC is almost universally legally-binding insofar as 196
states have signed and ratified it which gives the CRC more potential to fight statelessness.
The US is the only state who has not ratified it.

6.4 Convention on the reduction of statelessness
The Convention on the Reduction of Statelessness is the most comprehensive
convention to prevent the statelessness issue.
The Convention combines both the ius soli also known as birthplace citizenship and
the ius sanguini (meaning right of descent) principles in order to prevent statelessness.
Articles 1 and 4 of the convention are particularly important when it comes to surrogacy as
they are dedicated to prevent statelessness by birth. In article 1, there is the application of
the ius soli principle for children ‘who would otherwise be stateless’ (Boillet & Akiyama,
2017, 518). The UNHCR published some guidelines and made the meaning out of ‘who
would otherwise be stateless’ more clearer. It means that « the child would be stateless
unless a Contracting State with which he or she has a link through birth in the territory
or birth to a national of that State grants that child its nationality ».
Article 1 of the convention requires the contracting states to give a citizenship to a
child born in the territory of the state if the child does not acquire any other citizenship.
Article 4 of the convention establishes that if no citizenship is conferred to the child, then
the ius sanguini principle is to be applied. The convention tries to prevent statelessness by
combining both the ius soli and the ius sanguini principles.
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Nevertheless, while the convention seems to be the most advanced in preventing
statelessness, the Convention has only been signed by 73 states as of September 2018.
France initially signed it on May 31st, 1962 but never ratified it. France also emitted
a reservation when they signed regarding article 8 which states that « Contracting States
shall not deprive people of their citizenship so as to render them stateless. (Exceptions:
where otherwise provided in the Convention; where nationality has been acquired by
misrepresentation or fraud; disloyalty to the Contracting State) » (UN General Assembly,
1961).
However the UK both signed on August 30th, 1961, and ratified it in March 29th,
1966. They emitted the same reservation that France did regarding the deprivation of their
citizenship based on a few conditions.

6.5 European Convention on nationality:
The European Convention on Nationality was adopted on November 6, 1997 by the
Council of Europe. It outlined important principles such as the right to a citizenship, the
principle that no individual should be deprived of his citizenship, and that statelessness must
be avoided.
In regard to children, article 6 states that children who did not acquire a citizenship at
birth are entitled to acquire the nationality in the state in which they were born (the ius soli
principle), and that states should facilitate the naturalization of stateless individuals. Based
on those principles, the European convention on citizenship seems rather exhaustive but not
all European states have ratified it or even signed it at all. France never ratified it, and the
UK has never signed it (Council of Europe, 1997).

6.6 The European Convention on Human Rights
Even though the European Convention on Human Rights does not technically guarantee the
right to a citizenship, the European Court of Human Rights recently stated that the denial of
recognition of citizenship « might in certain circumstances raise an issue under Article 8 of
the Convention because of the impact of such a denial on the private life of the individual. »
(ECtHR, 2016, 727). The role of the European Court of Human Rights is to examine
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whether decisions taken by member states have impacts considered contradictory to what is
laid down in the Convention (Boillet & Akiyama, 2017, 520; Marchadier, 2012, 69).
Thus, and considering the Menesson case mentioned above, the European Court of
Human Rights can have an impact and play a role in preventing statelessness, but the
number of cases are few and far between so its role remains limited.
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7. Conclusion
This research paper aimed at analyzing the surrogacy policies in the UK and in
France from a class and gender perspective in order to highlight the issues that arise from
surrogacy practices in particular when it comes to international surrogacy practices.
There are four main issues when it comes to surrogacy: the exploitation of women,
the commodification of women being used as ‘rented wombs’, the commodification of
children who are, by the very nature of surrogacy, made on demands, and one indirect but
very important issue nonetheless which is the question regarding legal parentage which will
determine the citizenship of the child being born out of a cross-border international
surrogacy arrangement.
International commercial surrogacy is thus even more problematic as it creates legal
issues in terms of citizenship and it provides very little security to surrogate women, which
accentuates the exploitative aspect of surrogacy. It also draws attention to the fact that in
most cases of cross-border commercial surrogacy contracts, surrogate women are from
developing countries while the baby is usually intended for Western and most likely white
individuals. This deepens the clash between the North and the South.
As there is no European consensus on surrogacy, let alone international consensus, it
falls within the States’ margin of appreciation to choose whether they will prohibit or allow
surrogacy practices and the means to establish legal parentage between the commissioning
parents and the children born out of a surrogacy arrangement should their citizens do a
cross-border surrogacy arrangement.
This research paper showed that there are mainly two policy choices in the EU when
it comes to surrogacy. Either the states prohibits it completely like France, or it tolerates it
under some strict conditions like the UK.
As a normative actor, the EU’s focus on norms and human rights can be quite
challenged by surrogacy practices as there does not seem to be win-win situation either way.
Even when states choose a certain policy which is in compliance with the values of the EU
in terms of human rights, there are negative consequences insofar as protecting certain
values will be at the expense of others.
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A complete prohibition only seems to export the problem outside of the state’s
jurisdiction which deepens the clash between developed countries and developing countries,
as it provides very little security towards the surrogate women.
On the other hand, regulating the practice of surrogacy seems like a tacit agreement
to the exploitation and commodification of women within European borders and outside,
and to the commodification of children.
Lastly the very nature of cross-border surrogacy arrangements entails a clash
between domestic policies as states do not have the same definition of legal parentage and
have the sovereignty over their citizenship systems which leads to statelessness issues in
some cases.
International commercial surrogacy poses a very contemporary challenge because it
challenges the concept of motherhood and family, and legal parentage.
With that in mind, the lack of common regulation is very problematic. As it is a
globalized world and there is no concensus on surrogacy, cross-border surrogacy
arrangements are on the rise which is problematic in terms of the exploitation of surrogate
women from developing countries (with little security), and regarding legal parentage which
leads to legal issues and put individuals at the risk of being stateless.
As globalization is the main driving force behind the growing surrogacy market, it
« ought to be coupled with the aspiration of globalizing norms determining surrogacy
arrangements so that a global regime of surrogacy emerges, in which negative dimensions
are mitigated and the North/South divide as to income, education and power is not mirrored
in the surrogacy arena » (Brunet et al; 2013).
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Appendix: Key Definitions:

Commissioning / intended parents: « This is the woman, man and / or couple, who either
alone, or with a female, male partner, commissions the pregnancy and enters into a
commercial contract with another woman who agrees to be implanted with an embryo that
consists of her ovum or donated ovum, and sperm usually from one of the intended parents
if they are a gay-male same-sex couple or a heterosexual couple. The individuals who
initiate the contract are understood to be the ‘intended parents’ (also known as the
commissioning parents) ». (Twine Winddance, 2011: 13-14)

Gestational surrogate: « The woman is paid as a laborer working on a nine-month contract.
As an employee, this woman gestates a focus, but has no genetic tie to the child she births.
She is working under a pregnancy labor contract that usually involves a third party mediator
such as an agency. She is not the intended parent and has no expectation that she will be
legally or socially responsible for the child that she is carrying after it is born ». (Twine
Winddance, ibid)

Traditional surrogates: « In contract to a gestational surrogate, the surrogate has a genetic tie
to the child she is carrying. She is both the genetic mother (contributes the egg) and the
gestational surrogate who carries the pregnancy to term and gives birth to the child». (Twine
Winddance, ibid)

Altruistic surrogacy: « This is a form of surrogacy in which no third party payment or
commercial transaction is involved. A woman agrees to be implanted with the embryo that
may or may not be genetically related to her because she is ‘helping’ another individual or
couple (often related or a friend) but is not motivated by a profit motive. The surrogate is
not engaged in a commercial pregnancy contract and is not expected to receive any money
except for pregnancy-related expenses, but it is assumed that no additional fees are
paid». (Twine Winddance, ibid)
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Commercial surrogacy: A woman trees to be implanted with the embryo that may or may
not be genetically related to her in exchange for monetary compensation. (Twine
Winddance, ibid)
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