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Sammanfattning 
Abstract 
Problem: An analysis of the compatibility of global airline alliances with EC- 
competition policy including merger policy and EC-competition law. Is the 
Commission’s current approach to prohibit certain restrictive global alliances the 
optimal solution to the problem of certain alliances’ anti-competitive effects? Can 
other conclusions be drawn by taking an approach based on efficiency arguments 
that recommend a trade-off between the efficiency gains and the inevitable anti-
competitive effects of the alliances? Will the results of the latter approach be in the 
public interest and does it conform to EC- competition policy including merger 
policy and EC-competition law? 
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Purpose: There are three aims of this paper; two intermediate aims, which are to 
introduce the complex nature of global airline alliances to legal practitioners, in 
particular the alliances’ impact on competition in the EU aviation market, and to 
illustrate the Commission’s assessment of the relevant market and its proposed 
measures to deal with the restriction of competition. Then my intention is to 
develop an alternative approach – “the efficiency policy” – and investigate its 
conformity to EC-competition policy including merger policy and legislation. 
 
Limitation: The question on what effects global airline alliances have on 
competition is naturally a global question, which is dealt with by competition 
authorities in many countries. In this paper no attempt is made to compare the 
opinions of and the measures taken by authorities throughout the world; instead 
the intention is to analyse the current EC-competition policy and merger policy on 
the subject. 
 
Method: In the descriptive part I will take a strictly positive approach and conduct 
an ordinary empirical research, i.e., to collect and present relevant legal and 
economic material that explain the legal as well as the economic aspects of global 
airline alliances. In the analytical part my intention is to analyze the Commission’s 
current approach towards Global airline alliances and to show how this has 
effected its decisions. I will then discuss the pros and cons of this approach with 
respect to the different interests that are to be protected by EC-competition law. 
Finally, I will develop an alternative approach ”the efficiency policy” and discuss 
whether it conforms to EC- competition policy including merger policy and EC-
competition law. 
 
Results: Global airline alliances bring efficiency gains, which can be distributed to 
consumers, communities and other parts of society. Nevertheless, the formation of 
global airline alliances will distort competition in some of the relevant markets. 
The Commission, which appears to have assessed the relevant market correctly, 
will not allow competition to be distorted. However, the remedies of the 
Commission seem to be inadequate. The reason appears to be a conflict between 
the goal of upholding ”workable competition” and facilitating the efficiency gains 
that global airline alliances bring to society. This problem may be solved by 
applying another competition policy based on efficiency, which would allow 
airlines to defend decreased competition in terms of efficiency. However, due to 
the structure of Article 81 of the EC- Treaty, an ”efficiency defence” cannot be 
allowed under that Article. Nevertheless, there is a possibility that it can be 
allowed under the Merger Regulation. 
 
 
 

 
 

Nyckelord 
Keyword 
competition, alliances, aviation, efficiency, mergers, relevant market 
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1. Introduction 

1.1 Background 

Global airline alliances emerged in the beginning of the 1990s as airlines that already co-

operated in different types of international strategic alliances, involving interlining and joint-

marketing agreements as well as the co-ordination of frequent flyer programs, decided to 

extend the co-operation through various forms of joint ventures. The extended co-operation, 

that could take the shape of code sharing agreements or even include equity links, allowed the 

airlines to enjoy benefits that are normally related to mergers. This deeper integration is the 

result of a slow-moving deregulation and liberalisation process of the international aviation 

market. 

 

Until recently the international aviation market and the airlines were split up on a national 

basis. As a consequence, in order to be able to provide international air service national 

governments had to sign bilateral agreements with each other and point out those airlines 

(“designated carriers”) that were to be allowed to fly over or into the territory of the other 

contracting States. Consequently, there was a limited number of airlines that had permission 

to fly internationally and the permissions were often restricted to so-called “national flag 

carriers”. However, the deregulation of the domestic US airline industry in 1978 triggered a 

deregulation and liberalisation process of the international aviation market. Little by little the 

restricted bilateral agreements have been replaced by “Open Skies agreements”, which have 

opened up the international aviation market between the contracting states to more airlines. 

For instance, in 1993 the European internal air transport market was liberalised, which 

allowed all carriers belonging to a Member State to the European Union to provide air service 

anywhere within the Union. However, much of the international aviation market is still 

regulated by bilateral agreements. For instance, the Commission has not yet received 

authorisation from the European Council to represent the European Union in negotiations for 

an Open Skies agreement with the United States. Thus, the transatlantic aviation market is still 

governed by bilateral agreements between the United States and individual European 

countries. 
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Technically the deregulation process of the international aviation market has allowed 

international air carriers to change the method of providing air services from the old linear 

route systems to the more efficient hub-and-spoke systems. Contrary to the linear route 

systems the hub-and-spoke systems enabled the airlines to obtain more consumers and to keep 

them on their system throughout the whole journey. By combining the systems into global 

hub-and-spoke networks, through code sharing and profit sharing agreements etc., airlines 

were able to offer their customers a complete transfer service from the point of origin all the 

way to the final destinations. This had previously been impossible due to the cabotage 

restrictions in combination with the operation of linear route systems. Thus, hub-and-spoke 

networks effectively “tie” customers to the operating airlines, which in turn enable the airlines 

to save costs, increase benefits, provide better service, in terms of increased choice and greater 

convenience, and offer lower prices to the consumers. Furthermore, the airlines are also 

enabled to penetrate domestic markets, which previously were closed due to international 

regulations. Consequently, alliances enable airlines to obtain the efficiencies and benefits 

normally linked with mergers. In other words, the formation of alliances helps airlines to 

escape “the merger prohibition” caused by the foreign ownership restrictions both in the 

European Union and in the United States. 

 

Another benefit with global airline alliances is that, they accelerate the liberalisation of the 

international aviation market, because airlines with the intention to form alliances will push 

their governments to liberalise markets, which they desire to co-operate in. For instance, both 

British Airways (BA) and American Airlines (AA), that wishes to form a deeper alliance with 

each other, have for some time tried to convince the British government to abandon its 

bilateral agreement (BermudaII) with the United States in favour for an Open Sky Agreement, 

so that the slot restricted Heathrow airport can be exposed to competition. At present both 

Heathrow and Gatwick are closed to new entrants and incumbents (BA and AA) serving those 

airports are constrained from adding new service by the restrictions in the Agreement. Since 

the BermudaII Agreement in this manner limits competition, consumer choice and keeps fares 

higher than they should be, it is considered to be one of the most restrictive bilateral aviation 

agreements in the world. The abolishment of that agreement would thus seem to enhance 

competition. Consequently, since global airline alliances not only bring several economic 

benefits to airlines and consumers but also seem to enhance competition, the establishment of 

global airline alliances appears to be in the public interest. 
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However, at the 11th annual Conference of the European Air Law Association that took place 

in Lisbon on the 5th of November in 1999, the European Commission expressed its concern 

that global alliances might also have severe anti-competitive effects on the European aviation 

market. In particular, it pointed out that the disappearance of regulatory constraints certainly 

would increase competition between market players, but at the same time this would increase 

the risk of anti-competitive behaviour by airlines that attempted to protect or maintain their 

previous market positions. The Commission based its conclusions primarily on the experience 

gained from analysing Intra-Community airline alliances’ effects on competition, because at 

that time no case involving global airline alliances had been presented to the Commission. 

Nevertheless, this did not prevent the Commission to seriously doubt the notion that global 

airline alliances were in the public interest. In the recent merger attempt between US Airlines 

and United, the Commission was able for the first time to fully investigate the pro- and anti-

competitive effects that global airline alliances have on competition in the EU-aviation 

market. 

1.2 Problem 

An analysis of the compatibility of global airline alliances with EC-competition policy 

including merger policy and EC-competition law. Is the Commission’s current approach to 

prohibit certain restrictive global alliances the optimal solution to the problem of certain 

alliances’ anti-competitive effects? Can other conclusions be drawn by taking an approach 

based on efficiency arguments that recommend a trade-off between the efficiency gains and 

the inevitable anti-competitive effects of the alliances? Will the results of the latter approach 

be in the public interest and does it conform to EC-competition policy including merger 

policy and EC-competition law? 

 

There are three aims of this paper; two intermediate aims, which are to introduce the complex 

nature of global airline alliances to legal practitioners, in particular the alliances’ impact on 

competition in the EU aviation market, and to illustrate the Commission’s assessment of the 

relevant market and its proposed measures to deal with the restriction of competition. This 

mainly descriptive part will serve as a starting point to the primary aim, which is to illustrate 

the intricate problem of choosing competition policy concerning global airline alliances and to 

bring some perspective to this issue. Thereby I first intend to analyse the Commission’s 

current approach and discuss its pros and cons. Then my intention is to develop an alternative 

approach – “the efficiency policy” – and investigate its conformity to EC-competition policy 
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including merger policy and legislation. Finally my hope is also to introduce and explain to 

legal scholars, the inevitable economics that permeates antitrust in general and merger issues 

in particular. 

1.3 Procedure 

In detail my intention is first to set forth the emergence and the features of global aviation 

alliances, in order to provide legal practitioners with a background to the primary topic of this 

thesis. This introduction also includes a description of the economic benefits that can be 

derived from the global airline alliances. Thereafter, I intend to turn to the more legal aspects 

of global airline alliances. First, I will illustrate the Commission’s assessment of the relevant 

market and the resulting anti-competitive effects that the alliances have on the EU aviation 

market. This will be followed by a description of the Commission’s proposed measures to 

deal with the restriction of competition. Finally, I intend to introduce the “efficiency policy”, 

describe its pros and cons and test its conformity to the current EC-competition policy 

including merger policy and legislation. 

1.4 Method 

In the descriptive part I will take a strictly positive approach and conduct an ordinary 

empirical research, i.e., to collect and present relevant legal and economic material that 

explain the legal as well as the economic aspects of global airline alliances. The collected 

material, which mainly consist of primary sources such as Commission decisions and 

economic research material, will be reproduced in a way that conforms with legal research so 

that practising lawyers easily can understand and benefit from the material. 

 

In the analytical part my intention is first to bring forward the Commission’s current opinion 

about the anti-competitive effects of Global airline alliances and to show how this has effected 

its decisions. I will then discuss the pros and cons of this approach with respect to the 

different interests, generally referred to as the public interest, that are to be protected by EC-

competition law. The public interest involves many interests such as consumer welfare, 

protection of small businesses, efficient resource allocation etc.. Since these interests are 

contradictory it is impossible to satisfy all of them, so one has either to compromise between 

the goals or prioritise some of them. Since the Commission has chosen the latter approach I 

will finally take a normative approach and comment on the Commission’s decision and give 
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my opinion on which interest that is most worth protecting and advocate for the approach that 

better achieves this protection. 

1.5 Sources 

The legal sources I intend to use are primarily The EC Treaty and Commission decisions, 

especially Case No COMP/M.2041-United Airlines / Us Airways, in which the Commission 

for the first time really deals with competition aspects of global airline alliances. For 

comparison I will also refer to intra-community Commission decisions and to some cases 

brought before the national competition authorities. I will also use legal doctrine on the 

subject, which I primarily receive from the Air & Space law bulletin. The Air & Space law 

institute at McGill University in Montreal, Canada, which is a world-wide-recognised 

institute, in which research on aviation issues constantly are conducted publishes this bulletin. 

Thus, this is one of few sources that can provide recent legal and economic research material 

on the impacts that global airline alliances have on competition. The economic material I will 

use originate from governmental and university researches that has been published as working 

papers, speeches and as governmental information. 

1.6 Limitation 

The question on what effects global airline alliances have on competition is naturally a global 

question, which is dealt with by competition authorities in many countries. In this paper no 

attempt is made to compare the opinions of and the measures taken by authorities throughout 

the world; instead the intention is to analyse the current EC-competition policy and merger 

policy on the subject. To the extent that foreign policies or measures actually are described, 

they merely serve as either an explanation of where the Commission has been influenced or as 

an example of how a certain matter can be dealt with. Moreover this paper will not deal with 

the lack of an appropriate jurisdictional and procedural framework in the European Union, 

which diminishes the investigation and enforcement powers of the Commission concerning 

air transport between EU and third countries. Nor will this paper deal with the potential 

problems that arise out of the fact that global airline alliances are subject to the competition 

laws of many countries, which could lead to conflicting or incoherent decisions. 
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The five main alliances 

STAR Alliance1  

Air Canada  Canada 

Air New Zealand New Zealand 

All Nippon Airways Japan 

Ansett Australia Australia 

Austrian Airlines Austria 

bmi british midland UK 

Lauda air  Austria 

Lufthansa  Germany 

Mexicana  Mexico 

SAS  Scandinavia 

Singapore Airlines Singapore 

Thai Airways Thailand 

Tyrolean  Austria 

United Airlines USA 

Varig  Brazil 

 

OneWorld Alliance2 

Aer Lingus  Ireland 

American Airlines USA 

British Airways UK 

Cathay Pacific Hong Kong 

Finnair  Finland 

Iberia  Spain 

Lanchile  Chile 

Quantas  Australia 

 

*The leading airlines of the alliances are 

underlined. 

                                                
1 www.staralliance.com 
2 www.oneworld.com 

 

 

Sky Team3 

Air France  France 

Aero Mexico  Mexico 

Alitalia  Italy 

Czech Airlines Czech Republic 

Delta  USA 

Korean Airlines South Korea 

 

Qualiflyer4 

Air Portugal  Portugal 

Air Littoral  France 

Air Europe  Italy 

Air Liberte  France 

Cross Air  Switzerland 

LOT  Poland 

PGA  Portugal 

(Sabena  Belgium) 

Swissair  Switzerland 

Volare Airlines Italy 

 

North West Airlines/KLM5 

North West Airlines USA 

KLM  The Netherlands 

                                                
3 www.skyteam.com 
4 www.qualiflyer.com 
5 www.klm.nl 



2. The emergence of global airline alliances and the history and 

present state of international aviation regulations 

The international aviation market has traditionally been a very regulated market, in which 

national interests have had a strong influence. The fundamental regulations concerning 

international air transport were first laid down in 1944 at the Chicago Convention on 

International Civil Aviation. At this convention technical, operational as well as commercial 

aspects of international civil aviation were discussed and this resulted in the creation of three 

agreements opened for signature on the 7th of December in 1944. The first and most 

significant agreement was the Convention on International Civil aviation6, which primarily 

dealt with the technical and operational aspects of international air transport. Through this 

convention the world aviation market was split up on a national basis. The Chicago 

Convention prevented air services to be operated over or into the territory of another state 

without authorisation of that state.7 Furthermore, if such permission was given, the granting 

state could reserve the right to designate the route to be followed within its territory as well as 

the airports that the foreign airline had to use.8 The Convention also prohibited cabotage9, i.e., 

the carriage of domestic air traffic by the aircraft or airlines of a foreign State. Considering the 

fact that the Chicago Convention divided the international aviation market on a national basis 

it is strange to say that it is not concerned with the nationality of airlines. It is rather 

concerned with the nationality of aircraft.10 The reason why the Chicago Convention could 

not deal with the commercial aspects of civil aviation, i.e., the question of ownership, was 

because of a policy disagreement between the two leading aviation countries of the world at 

that time, the United States and the United Kingdom. The US was in favour of the 

commercial freedom of airlines, whereas the UK was in favour of governmental protectionism 

                                                
6 ICAO Docs. 2187 or 7300/6, opened for signature on the 7th December in 1944. (The Chicago Convention) 
7 Article 6: No scheduled international air service may be operated over or into the territory of a contracting 
State, except with the special permission or other authorisation of that State, and in accordance with the terms of 
such permission. 
8 Article 68: Each contracting State may, subject to the provisions of this Convention, designate the route to be 
followed within its territory by any international air service and the airports, which any such service may use. 
9 Article 7: Each contracting State shall have the right to refuse permission to the aircraft of other contracting 
States to take on in its territory passengers, mail and cargo carried for remuneration or hire and destined for 
another point within its territory. Each contracting State undertakes not to enter into any arrangements, which 
specifically grant any such privilege on an exclusive basis to any other State or an airline of any other State, and 
not to obtain any such exclusive privilege from any other State. 
10 Article 17: Aircraft have the nationality of the State in which they are registered, and Article 18: An aircraft 
cannot be validly registered in more than one State, but its registration may be changed from one State to 
another. 
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for airlines.11 As a consequence the commercial aspects of civil aviation were laid down in 

two supplementary agreements, the International Air Transport Agreement (IATA) and the 

International Air Services Transit Agreement (IASTA), which could be signed by any of the 

signatories to the Chicago Convention. 

 

Both the IASTA and IATA agreements implicitly require that airlines must be substantially 

owned by their governments and/or by the citizens of their countries of nationality, and that 

they must effectively be controlled by those governments and/or citizens.12 There were 

probably two reasons behind the requirement that airlines had to be nationally owned: one 

political reason and one commercial reason. Politically, the contracting states, which at that 

time consisted only of allied and neutral states, intended to keep enemy states and their 

airlines outside the framework of the Chicago Convention. Commercially, the contracting 

states desired to limit the benefits of multilateral grants of traffic rights to their own airlines 

and not to extend it to the airlines of non-contracting states.13 The phenomenon of nationally 

owned and controlled international flag carriers was the norm until the 1990th and this 

requirement is still present in many national laws. 

 

Furthermore, both agreements extend the limited exchange of traffic rights contained in the 

Convention. The IASTA contains a multilateral agreement exchange of over flight rights and 

stops for non-traffic purposes for scheduled international air services. The IATA, which 

expresses the American view of commercial freedoms for airlines at the time of the Chicago 

conference, gives the contracting parties broad commercial rights to uplift and to put down 

passengers, mail and cargo in scheduled international air services between the territories of 

those contracting parties.14 Today the IASTA agreement is still of importance, because it 

facilitates the conduct of long-haul international air services having to cross the territories of 

many countries en route.15 It is currently accepted by over 110 nations.16 The IATA on the 

                                                
11 Haanappel, P.P.C., Airline ownership and control, and some related matters, Air & Space Law, Vol. XXVI/2, 
2001, at p.91 (Haanappel) 
12 Section 5 of IASTA and section 6 of IATA: Each contracting State reserves the right to withhold or revoke a 
certificate or permit to an air transport enterprise or another State in any case where it is not satisfied that 
substantial ownership and effective control are vested in nationals of a contracting State, or in case of failure of 
such air transport enterprise to comply with the laws of the State over which it operates, or to perform its 
obligations under this Agreement. 
13 Haanappel at p.92f 
14 Haanappel at p.92 
15 Haanappel at p.92 
16 Haanappel at p.92 
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other hand has gradually been replaced by thousands of bilateral agreements between the 

States, and today only 11 members still remain parties of the agreement. 

 

Under the system of bilateral agreements, airlines usually must be designated subsequent to 

the conclusion of the agreements, because the agreements themselves rarely name airlines. 

Such designation takes place through diplomatic channels and during this process the foreign 

aeronautical authorities have the right to refuse the designation of any airline(s) that is (are) 

not substantially owned and effectively controlled by the designating State or its citizens. In 

the years between 1944 and 1978, competition was exclusively regulated by thousands of 

these bilateral air transportation service agreements individually negotiated between the 

world’s governments for virtually every international aviation market on the planet.17 

 

Little by little this system of restrictive bilateral agreements has been replaced. The trigger 

was the deregulation of the domestic US airline industry in 1978 that was followed by the 

liberalisation of the European internal air transport market in 1993. However, outside the US 

and European Union the old bilateral regime is still pervasive. Nevertheless, these barriers are 

also slowly being removed, primarily by the United States, which in 1997 began to build up a 

network of Open Skies Agreements with other countries. This means that the aviation markets 

between the United States and each of the contracting States are liberalised from restrictions 

and opened up for competition. One would have expected the European Union to be the first 

party to negotiate an Open Skies Agreement with the United States. This would have opened 

up most of the transatlantic market to competition. However, since the Commission has not 

received a full mandate to negotiate external air transport agreements with the US from the 

European Council of Ministers, such an agreement has not yet been realized.18 Instead, as 

mentioned, many of the EU Member States have gone ahead and have already negotiated 

Open Skies bilateral agreements with the United States and if the European Union does not 

act soon more EU Member States are expected to negotiate individual Open Skies 

Agreements with the United States. 

 

The development of global airline alliances has contributed significantly to the liberalisation 

through Open Skies bilateral agreements, and thus the US competition authorities have 

                                                
17 Mifsud, P.V., An American perspective on the EU-British controversy over the EU’s  
transitional competition rules, Air & Space Law, Vol. XXII, Number 3, 1997, at p.143 (Mifsud) 
18 Mifsud at p.142 
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generally promoted it. The first US grant of antitrust immunity to an international strategic 

alliance was to KLM and Northwest Airlines, which led to the Open Skies Agreement 

between the United States and the Netherlands. The political policy behind the approval of the 

KLM/Northwest Alliance soon encouraged other foreign airlines to seek alliances in exchange 

for liberal agreements, such as Lufthansa and United, Delta and Air France, as well as 

American Airlines and British Airways. In the Lufthansa-United case the Department of 

Transportation (DOT) concluded that the increased competition flowing from the open skies 

bilaterals outweighed the anti-competitive effects of the agreement and consequently it 

accepted the agreement. In contrast, the European Commission only took note of these 

expanding alliance agreements without taking any action.19 One of the probable reasons for 

this and for the general ‘silence’ of the Commission concerning global alliances is that it lacks 

its normal investigating powers under Article 81 and 82 of the EC Treaty on the subject 

matter. It can only refer to Article 85 and advice on measures that may rescind alleged 

infringements.20 The Commission has proposed the necessary legislation to the Council of 

Ministers enabling the Commission to apply articles 81and 82 of the EC Treaty to third 

countries.21 

 

The AA-BA alliance attempt, however, has curbed the development of co-ordinated alliance-

liberalisation attempts, at least for the moment. This case clearly demonstrates the problems 

connected with the liberalisation of international aviation and the influence that national 

authorities still have on the aviation market. The crucial condition for the creation of this 

alliance is the successful negotiation of an Open Skies Agreement between the United States 

and the United Kingdom. Without it, the American competition authorities will probably 

never approve this alliance. Nevertheless, the parties themselves seemed pretty enthusiastic as 

they announced their intention to form an alliance in 1997. 

 

“Without a new aviation agreement there can be no Alliance, and 

without Governments’ approval of the Alliance, there will be no 

open skies between our countries. Such an accord would be ‘win-

win’ for both Governments: the United States will secure an open, 

highly competitive market place and access to London’s Heathrow 

                                                
19 Mifsud at p.145 
20 Rijsdijk, O., EC Aviation Scene No.1 1999, Air & Space Law, Vol. XXIV, Number 1, 1999, at p.29 
21 See further footnote 104. 
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Airport, Europe’s busiest; and the United Kingdom will gain 

broadened opportunities for British Airways, one of its most 

successful companies.”22 

 

However, four years after the initial announcement the British and American authorities have 

still not agreed on an Open Skies Agreement between the countries and it is unlikely that even 

direct talks between EU and US officials will solve the problem.23 Such negotiations would 

most certainly involve an attempt of the Commission to create a Transatlantic Common 

Aviation Area (TCAA) between the EU and the US. This has proved to be extremely 

complicated, first because it is difficult to harmonise the EU and US laws and policies. 

Secondly and perhaps more importantly, the US, as a matter of principle, seems opposed to a 

TCAA grant of the right of establishment to EU carriers in the US, and opposed to a grant of 

cabotage rights for EU carriers in the US.24 The US would be more inclined to 

‘multilateralising’ international route rights from Open Skies Agreements.25 Consequently, 

according to Rijsdijk, who has observed this development, it appears that the United Kingdom 

holds the key to open up the transatlantic gate between the US and the entire European 

community.26 

 

As we can see, due to the regulations the international aviation market is a very complex 

market, which in addition is in a very turbulent period. As the deregulation keeps opening up 

new markets, airlines struggling to survive are constantly seeking methods to expand and 

penetrate these markets. Today the methods take the form of strategic global alliances. 

However, it is predicted that a bilateral Open Skies Agreement between the EU and the US in 

the future will completely change existing combinations in Europe from the present loose 

alliances, which are relatively easy to unravel, to a few stabile European conglomerates 

structured around a similar number of US carriers.27 But until this occurs global alliances will 

be a common sight in the international aviation market. We will now investigate the features 

of global airline alliances as well as their positive effects on airlines, consumers, communities 

and international aviation competition. 

                                                
22 Cited in Mifsud at p.141 
23 Rijsdijk, O., EC Aviation Scene No.1 2001, Air & Space Law, Vol. XXVI/2, 2001, at p.114 (Rijsdijk) 
24 Haanappel at p.100 
25 Haanappel at p.100 
26 Rijsdijk at p.114 
27 Rijsdijk at p.114 
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3. The characteristics of global airline alliances 

3.1 Structure of global airline alliances 

As we have seen global airline alliances have emerged and developed in a very complex and 

constantly changing environment. Today, there are five global alliances28 involving about 

forty of the world’s largest airlines.29 Although the structure and the means of co-operation 

differ among the alliances they have some features in common. First, all alliances except 

one30 have one big carrier from the United States and at least one dominant EU carrier. 

Furthermore, all alliances operate through so called hub-and-spoke networks, which is the 

result of all the participating airlines’ hub-and-spoke systems combined. This not only gives 

the airlines an opportunity to reach many new parts of the world but also to enhance the 

integration through different forms of co-operation. The most common forms of co-operation 

will be summarised in chapter 3.3. Now follows a further description of the evolution of the 

hub-and-spoke systems and how they work. The economic benefits of operating hub-and-

spoke networks will be investigated in chapter 4 together with the general economic benefits 

of airline alliances. 

3.2 Hub-and-spoke systems 

The development of hub-and-spoke systems started already in 1978 as the domestic US airline 

industry was deregulated. The abolishment of the domestic route regulations meant that the 

United States airlines were able to change the structure of their air service systems, from the 

old linear system to the hub-and-spoke system.31 Technically, the restructure meant that the 

major airlines that previously had served a limited amount of routes point-to-point, 

emphasising the long main routes, now set up a number of “spoke” routes that all converged 

on one central airport, the hub, normally located in a major city. The routes were of various 

lengths, some only covering local areas, and some covering areas on regional or even national 

level. The local routes, connecting minor markets in the vicinity with the hub, were mostly 

served by commuter, local, or smaller airlines that the major airline had co-opted into the 

                                                
28 “Global” in this case means that airlines in different continents are involved. Today there is one exception, 
Qualiflyer, which is centred on Swissair and (until recently) Sabena. 
29 See the alliances and their members at p.8 
30 Again Qualiflyer is an exception. 
31 Statement of AA in Mifsud at p.142 
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system. The heavier regional and national routes, which mostly connect major hubs with each 

other, were served by the major airline itself.32 

 

The hub-and-spoke system is operated in the following way. Passengers are gathered from 

numerous points around the vicinity of the central hub by the use of local “spoke” routes, also 

known as “feeder spokes” because they “feed” the hub airport with passengers. From the hub, 

the collected passengers are distributed along regional and national “spoke” routes, so called 

“pipeline routes”, which connects the hub with other hubs.33 From the other hubs the 

passengers are finally dispersed to numerous points “beyond” the hub-to-hub routes. The 

word “beyond” indicates that the last dispersal is taken care of by other airlines, namely those 

that operate the other hubs. Of course at least one of the other hubs can also be operated by 

the same airline that operates the first hub, which would mean that the operating airline, in 

fact, has created its own hub-and-spoke network. Today it is common that the major airlines 

in the United States operate more than one central hub. 

  

In the past few years as Open Skies Agreements have opened up the international aviation 

market and international airlines have recognised the benefits of operating hub-and-spoke 

systems, the process of switching systems has reached international aviation. Today most 

international airlines operate hub-and-spoke systems but there are some differences between 

the American domestic and the international hub-and-spoke systems. The first obvious 

difference is that the international systems are much larger, in which the local routes cover a 

whole country (e.g. Sweden), the regional routes a whole continent (e.g. Europe) and the 

“inter-”national routes the whole world. The second difference is that prohibitions on the 

carriage by foreign carriers of domestic traffic (cabotage) and on foreign ownership of 

domestic airlines still existing in every national legislation34 prohibit international airlines 

from operating on more than one local level themselves. It is to be remembered that Open 

Skies Agreements merely permit airlines to enter into a country; they do not open up domestic 

markets for foreign airlines. Thus, one could say that Open Skies Agreements stop at national 

borders.35 In other words, international airlines themselves can only develop traffic along their 

national (local) “feeder spokes” and distribute this traffic along its heavier long haul “pipeline 

                                                
32 An introduction to airline economics at p.23 
33 These “pipeline routes” are normally so long that the airlines must operate these routes with long-haul flights. 
34 The members of the European Union have recently repealed these restrictions for Member State airlines, 
Young, J.W., Airline alliances – Is competition at the crossroads?, Air & Space Law, Vol.XXVI, Number 6, 
1999, at p.288 (Young) 
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routes” to other major hubs. But the cabotage prohibition etc. prevents international airlines 

from developing traffic beyond the hub-to-hub routes. However, by linking their hub-and-

spoke systems with each other and thereby create global hub-and-spoke networks, 

international airlines can avoid these rules and enter into new local (national) markets.  

3.3 The common means of co-operation 

The term “alliance” is normally used to label the co-operation between the airlines that have 

decided to integrate their hub-and-spoke systems. It can be a legal body such as a joint 

venture or a complex nexus of contracts governing the relationship between the participating 

airlines. The most common of the “alliance agreements” are the combined code sharing and 

joint marketing agreements, because it is through them airlines actually link their hub-and-

spoke systems together and are enabled to enter new markets. The agreements allow a 

participating airline to market and sell tickets under its designator code36 on a flight actually 

operated by another participating airline.37 The ticket selling airline’s flight designator code is 

then displayed on the computer screens of the travel agencies38 and on the arrival/departure 

screens of the airport. Thus, by exchanging air services beyond the hub-to-hub routes the 

participating airlines help each other to enter their domestic markets. 

 

Airlines can also integrate further through agreements governing co-operative fare setting and 

capacity planning39 as well as revenue pooling and/or profit sharing, route and schedule co-

ordination and joint contracts with suppliers, travel agents and customers.40 In some cases 

airlines even couple equity, which probably is the closest form of co-operation without 

engaging in a full-fledged merger.41 However, all these forms of integration normally require 

antitrust immunity, because both US and EC-competition authorities have traditionally been 

suspicious towards agreements between competitors involving market allocation and joint 

pricing.42 There are also a number of different agreements that do not require antitrust 

                                                                                                                                                   
35 See Young at p.288  
36 IATA has established and administers the airline designator system under IATA regulation 762, designed to 
provide each airline with a unique 2 or 3 letter designator identifying each airline. This system has legislative 
recognition in a number of countries; in Miller at p.126f 
37 Young at p.288 
38 Most travel agencies today use the Computer Reservation System (CRS), which is the standard booking 
system. 
39 Moss, J., An early retrospective on a decade of global airline alliances: their impacts on consumers, 
communities, carriers and competition, in: P.D. Dagtoglou, A. Zinke dos Reis and J.M. Balfour, European Air 
law Association, 61, 1999, at p.63 (Moss) 
40 Mifsud at p.143 
41 For instance, NWA and KLM have coupled equity. 
42 Mifsud at p.143 
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immunity, such as shared gates and facilities, ground handling and research and 

development.43 In the following two chapters some of these agreements will be investigated 

as part of the major investigation concerning the economic benefits and the anti-competitive 

effects of global alliances. We will begin with investigating the benefits of airline alliances. 

4. Economic and other benefits of global airline alliances 

4.1 Basic airline economics 

In order to investigate the economic benefits of global airline alliances we must first acquire 

some knowledge of basic airline economics. Airlines are operated much for the same reason 

as any other company, i.e., to make profit. In the airline business, profits are achieved by 

transporting passengers as cheap, safe and convenient as possible. Consequently the basic 

profit equation is that the more efficient the transportation is, the more profit the airline will 

make. To keep it simple, there are three fundamental ways for airlines to achieve efficient 

operations. Economists make a distinction among three kinds of efficiencies: economies of 

scale, economies of scope and economies of density. Any company can realize economics of 

scale as it increases the size of its production. The basic economic reasoning behind this is 

that companies, by producing more units, can reduce the total cost for all the units produced. 

For an airline this would mean to increase the number of passenger seats on each flight or to 

increase the number of flights. However, since there are a lot of costs involved in expanding 

total operations it is questionable if an airline can achieve economies simply by growing 

bigger.44 Nevertheless, by adding completely new routes to its already existing networks, an 

airline may realize economies of scope, i.e., savings due to the fact that the airport facilities 

and personnel are already in place at the point of origin. Their costs can therefore be spread 

over more units of output.45 Finally, by better utilise existing services an airline can realize 

economics of density. “For example, an airline which carries 100 passengers in a single plane 

to a destination as opposed to carrying 50 passengers in two aircraft to that same destination is 

making use of economies of density.”46 With this in mind we can now turn to the 

investigation. 

                                                
43 Moss at p.63 
44 An introduction to airline economics at p.22 
45 An introduction to airline economics at p.22 
46 An introduction to airline economics at p.22 
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4.2 Benefits to Airlines 

4.2.1 The benefit of operating hub-and-spoke systems 

In the previous chapter we saw that Open Skies Agreements and the following restructure to 

hub-and-spoke systems allowed international airlines to serve more routes and thus realize 

economies of scale and scope. But there is more to it. Due to the structure of the hub-and-

spoke system airlines can also realize economies of density, which will be explained as 

follows. The solution of “feeder spokes”47, that collects passengers from numerous points in 

the vicinity to the central hub, and dense “pipeline routes”, through which the passengers then 

are distributed for dispersal to numerous points “beyond”, has enabled airlines to protect their 

traffic from being diverted to other airlines en route.48 This is because the airlines can control 

the arrival times of the feeder flights at the hub airport and thereby also control the flow from 

the feeder traffic onto its long haul flights. This has increased the average number of 

passengers on the flights49, which has enabled airlines to operate larger aircraft flying the 

pipeline routes with higher, more efficient load factors, at lower per-seat costs50. As a 

consequence, airlines using hub-and-spoke systems can serve many more destinations and 

passengers by using the same resources needed to serve a more limited number of point-to-

point routes. In other words the hub-and-spoke system has increased the airlines service 

capacity at virtually no cost. 

4.2.2 The benefit of integrating hub-and-spoke systems into hub-and-spoke networks  

The efficiencies mentioned above are amplified when international hub-and-spoke systems 

are integrated between and among airlines in global hub-and-spoke networks. By linking hub 

systems, all of the spokes at either end of the systems are connected into a unified air service 

network. This enables airlines to extend their systems without operating additional flights. 

Moreover, as mentioned above, through global alliances the carriers can overcome, 

restrictions on international air service codified in various bilateral agreements and national 

legislation, which still govern much overseas traffic despite a number of Open Skies 

Agreements. As a consequence, the airlines can now keep traffic within their network 

(online), from the point of origin all the way to the final destination by interlining passengers 

between the participants of the alliance. This allows the airlines to exploit economies of traffic 

                                                
47 I.e., local and sometimes regional spokes. 
48 An introduction to airline economics at p.23 
49 An introduction to airline economics at p.23 
50 Moss at p.62 
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density. Since airlines in conjunction with other airlines always have been able to provide 

interline services (even in the era of linear route systems) the need to integrate the hub-and-

spoke systems in terms of an alliance is however not that obvious.51 A further investigation of 

the economic benefits of alliances is needed to show that there are several other reasons for 

airlines to create or join an alliance. 

4.2.3 The benefit of alliance agreements 

Airlines desire to co-operate as an alliance primarily because it allows them to achieve many 

of the efficiencies of inter-carrier integration, such as economies of scale and scope, that 

otherwise could be obtained only through a merger or an acquisition. As mentioned above, 

within alliances that have received antitrust clearance from the competition authorities, 

carriers may co-ordinate and adjust fares routing, scheduling and all manners of business 

activities, as though they were a single entity. In particular there are two reasons why airlines 

co-operate as an alliance; first because airlines participating in alliances will receive an 

increase in the demand for their air services compared to non participating airlines and 

secondly because the costs of participating airlines will be reduced. 

 

The increase in demand happens for two reasons. First, the non-allied carriers' passengers are 

diverted to alliance carriers because of the greater convenience that alliance carriers can offer 

passengers.52 Secondly and more importantly, since alliances through code sharing and joint 

marketing agreements permit carriers to enter new markets or expand capacity in an existing 

market at virtually no cost simply by displaying its code in an other airline’s flight53, carriers 

can rapidly increase the number of destinations served, which in turn increases the demand. In 

particular, members of an alliance can offer a broader “global” travel product to attract 

premium business, business class passengers, corporate accounts and agency business 

contracts, which are of extreme importance for the revenues of the airlines.54 

 

As to the cost reduction, alliances can exploit additional efficiencies beyond inexpensive 

market access through code sharing.55 For instance, the economies of density that are related 

                                                
51 Brueckner and Whalen at p.1 
52 Brueckner, J.K., and T.W. Whalen, The price effects of international airline alliances, University of Illinois 
working paper, forthcoming Journal of Law of Economics, 2000 at p.1 (Brueckner & Whalen), exactly what this 
convenience is will be explained in the next chapter. 
53 Young at p.288 
54 Moss at p.70 
55 Moss at p.71 
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to the operation of hub-and-spoke networks can be exploited through co-operation on fares. 

This co-operation normally requires antitrust immunity, but in the cases where it has been 

granted the alliance partners can act co-operatively on fares of interline trips. In the presence 

of economies of density, international traffic gains from co-operative pricing of interline trips 

lead to a lower marginal cost of carrying an additional passenger within the networks of the 

alliance partners.56 Furthermore, by pooling purchasing power, developing joint ground 

handling and maintenance facilities and undertaking other aviation-related joint ventures 

airlines are able to achieve “sizeable cost savings”.57 There are also other important areas of 

co-operation, which reduce costs and increase the demand for air services. Those are for 

instance joint development of software, sharing of airport terminal facilities and lounges, 

consolidation of reservation facilities, establishment of joint city ticket offices and 

consolidation of other business offices etc.58 

 

For these reasons the alliances appear to generate huge financial rewards, at least for major 

alliance partners that are able to fully use the network benefits. This can also be empirically 

proved. For instance, in 1999 KLM estimated that its agreement with Northwest Airlines 

contributes USD 150 million to profits and Lufthansa claimed an operating benefit of USD 

175 million from its alliance in its last fiscal year.59 More importantly, especially from a 

competition law perspective, it can also be proven that the benefits of the alliances to the air 

carriers are being redistributed to the consumers. 

4.3 Benefits to consumers 

From the passengers’ standpoint, compared to non-alliance carriers alliance carriers operating 

hub-and-spoke networks generally provide greater choice in terms of more online 

destinations, more convenience due to the increased notion of seamless travel and lower 

prices.60 

4.3.1 Global alliances serve more “on-line” destinations 

The more cities that can be linked with the major hub city through “feeder spokes”, the more 

traffic can be collected for the airlines’ long-haul “pipeline” routes, which enhances the 

                                                
56 Brueckner & Whalen at p.1f 
57 According to the Merrill Lynch report, cited in Moss at p.71  
58 The rush to global alliances, Aviation Week & Space Technology (aug.23, 1999, at p.52), cited in Moss at 
p.71 
59 Young at p.288 
60 Moss at p.63 
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efficiency of the network. Thus, as alliances strive to be more efficient consumer choice has 

increased in terms of available destinations that can be reached by using the same air 

transportation system –“on-line”– without having to transfer or connect to unrelated airlines. 

According to the US Department of Trade and Industry (DOT) global alliances have resulted 

in new on-line services linking tens of thousands of city pairs.61 In particular, the increase of 

served destinations has allowed the average consumer to reach remote areas “behind” the hub-

to-hub routes more easily, but this has also enabled consumers living in remote areas to travel 

more easily. Furthermore, the “on-line” services are much more convenient compared to pre-

alliance journeys, where travellers on most international routes had to transfer or connect 

between different non-related airlines to reach their destinations, with considerable 

inconvenience and delay. In addition to the “on-line” service offered, alliances have taken 

measures to make international travel even more convenient for passengers. By imitating “on-

line” single-airline services, i.e., treating passengers as though their entire journey is 

occurring on a single airline, so called “seamless” travel62, alliances can further avoid many of 

the inconveniences of a traditional interline trip. 

4.3.2 Global alliances provide more “seamless” international travel 

“Seamless” travel can be achieved through co-ordination of flight schedules, assurance of gate 

proximity at connecting airports as well as co-ordination of baggage and ground handling at 

those airports. For alliance passengers the co-ordination of flight schedules means that the 

elapsed time of long distance journeys is reduced. It is primarily the time on the ground when 

the passengers are waiting to be “connected” with other flights that is made shorter. Moreover 

the assurance of gate proximity and the coordination of baggage and ground handling make 

the time spent on ground more pleasant. Since the distance between the gates at the 

connecting airport is reduced63 and the baggage is cared for by the airlines, the passengers are 

more likely to perceive the necessary stopover as a needed break rather than a waste of 

valuable time. Passengers waiting for the connecting flight can spend their time on the ground 

either shopping in the airport mall or working in the airlines’ lounge.  

 

                                                
61 DOT, cited in Moss at p. 64 
62 Moss at p.64 
63 The problem of ground transportation between the gates and terminals at an airport might not be so severe at 
minor hub airports, such as Arlanda in Stockholm, but at major hub airports like Chicago O’Hare the distance 
between the terminals is so great that ground communication, such as trains, is a necessity for transportation of 
passengers. By ensuring gate proximity, airlines enable passengers to avoid such inconvenience. 
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The passengers’ notion of ”seamless” travels is reinforced by the airlines’ code sharing 

agreements, integration of the frequent flyer programs and lounge sharing. This allows 

passengers to purchase and use one single ticket for the whole trip no matter which aircraft 

that actually performs the service. They are also enabled to collect and redeem frequent flyer 

credits from all the airlines in the alliance and use their facilities, such as lounges or “club 

rooms”, all around the world.64 This service especially benefits business travellers, commuters 

and other frequent flyers.   

 

The positive effects that alliances have on consumers have also been shown in statistical 

research. For instance, a Corporate Air Travel Survey conducted by IATA in 1997, found that 

75 percent of business travellers believe alliances are beneficial emphasising better choice of 

connections, more convenient schedules and more destinations.65 A similar survey conducted 

by the US Department of Transportation also show that “consumers have responded 

favourably to the improved service being offered by the alliances” since transatlantic traffic in 

interline markets is growing “at 2.5 times the rate of growth in so called gateway to gateway 

markets.”66 It is likely that this positive response not only stems from the increased notion of 

seamless travel and more choice but also from the reductions of fares. 

4.3.3 Global alliances offer lower fares than non-alliance carriers 

Economic empirical research based on DOT airline fare data has shown that alliance partners 

charge fares that are approximately 25 percent below those charged by non-allied carriers on 

connecting routes.67 The price decrease is economically justifiable and stems from the 

network efficiencies, e.g. economies of density that the airlines realize as they co-operate 

through alliances. A more specific research, performed by the same economists that 

discovered the 25 percent price decrease, found that the Northwest/KLM alliance alone saves 

passengers USD 185 million annually.68 It is primarily secondary markets, i.e., markets 

beyond the hub-to-hub routes that enjoy the greatest fare reduction benefits. They benefit both 

from an increase in on-line services and from the discount they receive on interline flights, 

                                                
64 Moss at p.64 
65 International Air Transport Association (IATA), Corporate Air Travel Survey (1997), at p.31, cited in Moss at 
p.65 
66 Remarks of Charles A. Hunnicut, Assistant Secretary for Aviation and International Affairs, U.S. Department 
of Transportation, World Travel and Tourism Annual Conference, Berlin, Germany (March 8, 1999), at p.4, 
cited in Moss at p.65 
67 Brueckner & Whalen at p.30 
68 Brueckner and Whalen, Passenger Welfare Gains From the Northwest/KLM Alliance, University of Illinois 
Urbana-Champain (April 1999), cited in Moss at p.66 
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due to the airlines’ co-operation on fares.69 Passengers that merely use the hub-to-hub routes 

(the “city-pair” markets) also benefit from the operation of alliances. A recent study 

conducted by the US Department of Trade and Industry on the fare date in transatlantic “city-

pair” markets shows that average fares declined more than 5 percent in open skies markets 

where alliances operated, but only 1 percent in other US-Europe markets.70  

4.3.4 Global alliances help enhancing international aviation safety 

Finally, global alliances promote enhanced international aviation safety, which of course not 

only benefits consumers but also the aviation industry as a whole. As airlines join forces in an 

alliance and co-operate through for instance joint marketing, some of their individual 

reputational capital will be transferred to the alliance and vested in its brand name. So if any 

member of the alliance is accused of having poor safety, this will affect all member airlines’ 

reputation negatively.71 As a consequence, all members of the alliance have an incentive to 

ensure the quality of each member’s product. They will thus monitor each other thoroughly 

and not only restrict themselves to safety issues but also include factors that will improve the 

overall well being of consumers, such as the quality of customer service and flight operations. 

4.4 Benefits to Communities 

Communities obviously also benefit from global alliances, in particular from their attempts to 

capture network efficiencies. As the alliances expand their “feeder spokes” to realize certain 

economies, they also enable themselves to offer more service to small or less-developed 

communities than non-network linear carriers. According to DOT the ability to serve small 

routes economically have developed new services in numerous connecting markets, including 

those, which are “historically underserved”.72 In particular, remote communities in Asia and 

Central Europe and other areas lacking important road and rail networks have been 

“connected” to world trade and business flows. Central and Eastern Europe have been 

                                                
69 Jointly determined fares that are charged to passengers making on-line connections are lower than cumulative 
individual fares that non-allied carriers charge on each individual segment (route). 
70 Murphy Touts Open Skies, International Competition at ACI Forum, Aviation Daily (Dec. 10, 1998) at p.427, 
cited in Moss at p.66 
71 It is for instance very likely that the several recent SAS incidents have concerned other members of the STAR 
Alliance, in particular Lufthansa, with which SAS has a strong relationship. 
72 Remarks of Patrik V. Murphy, Deputy Assistant Secretary for Aviation and International Affairs, US 
Department of Transportation, before the Transportation Research Board (Oct.30, 1998), cited in Moss at  p.67 
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integrated with the rest of the continent and with the United States,73 and in Asia the growth 

of small and medium-sized secondary markets74 have been significant.75 

 

Alliances also support economic development in both secondary and primary markets. For 

instance, Asian heads-of-state attending the Asia Pacific Economic Co-operation (“APEC”) 

suggested a number of measures to achieve aviation liberalisation, with the aim of supporting 

alliance operations throughout the whole region. The Asian officials emphasised that “air 

services have a large contribution to make development and community building in the 

region.”76 But alliances also promote economic development in major hub cities by 

stimulating traffic in and out of the city on the heavy “pipeline” routes. A recent analysis of 

the impact of airline networks and alliance hubs on hub communities and passengers with 

access to a major hub airport found that “hub airports would seem to act as a magnet for high-

technology development and employment”.77 The study concluded that the alliance hubs and 

airlines “actively support the longer term development of local economies”78. 

4.5 Benefits to international aviation liberalisation 

As mentioned above, the liberalisation of the international aviation market, mainly through 

Open Skies Agreements, promoted competition in that market and lead to the development of 

global airline alliances. The development of the alliances, in turn, further promoted the 

liberalisation of international aviation, as members of the alliances were induced to advocate 

for Open Skies Agreements within their own governments as a matter of economical self-

interest. Thus, global alliances and international aviation liberalisation are mutually 

supporting.79 

                                                
73 For instance, STAR Alliance members serve more than 20 cities in Eastern Europe on nearly 50 routes the US, 
Moss at p.67 
74 Markets “behind” the international gateways. 
75 Over a five-year period Asian markets served by STAR Alliance have rose from 75 to 82, with a 22 percent 
increase in weekly departures, in spite of regional economic recession. Nearly half of this growth occurred in 
small or medium-sized markets, Moss at p.67 
76 Declaration of the Economic Leaders of the Asia Pacific Economic Co-operation forum (Sept. 13, 1999) at 
p.5, cited in Moss at p.68 
77 Kenneth Button & Roger Stough, The Benefits of Being a Hub Airport City, George Mason University (Nov. 
1998), cited in Moss at p.68 
78 Kenneth Button & Roger Stough, The Benefits of Being a Hub Airport City, George Mason University (Nov. 
1998), cited in Moss at p.68 
79 Moss at p.76f 
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5. Possible disadvantages of global airline alliances 

5.1 Introduction 

Because the development of global airline alliances is still in its infancy and far from 

completed it is hard to evaluate the long-term negative impacts and even harder to make any 

accurate predictions about what the future disadvantages might be. Nevertheless, it is possible 

to analyse the development in the American domestic market, which has been liberalised for 

about three decades, and draw conclusions about the negative impacts of co-operating airlines 

on that market. These conclusions can be of value to any legislative authority trying to predict 

the consequences of the normative options available. So far the concentration of airlines and 

the switch to hub-and-spoke systems and have led to three problems in the United States. 

Observers of this development have concluded, “Many markets are not receiving the full 

benefits of deregulation because of both structural problems and actions by the largest carriers 

that restrict competition.”80 

5.2 Structural problems 

The evolution of the hub-and-spoke systems has increased the already existing problem of 

congested airports, i.e., airports with insufficient capacity to meet the demand for air service. 

At many of these airports governments have found it necessary to divide runway utilisation 

into time-defined segments known as slots81 and allocate them to airlines that wish to operate 

from the airport. In other words this means that airlines must acquire both gates and slots to 

be able to operate at all from the particular airport. It is obvious that airlines operating hubs 

will seek and receive a great number of slot allowances at their own hubs, in order to increase 

efficiency, and less at the hubs of their competitors. Thus, it is inevitable that most hubs are 

dominated by one airline, which, in turn, will create some anti-competitive concerns. For 

instance, US DOT has recognised that “where service in the market is constrained by slot 

availability, a hub carrier with access to a large pool of slots has even greater ability to 

respond to entry in [an anti-competitive] way because the entrant will be unable to add capacity 

on its own.”82 In response to this the US DOT has granted a limited number of slot 

                                                
80 Young at p.287 
81 The definition of the European Union is ‘the scheduled time of arrival or departure available or allocated to an 
aircraft movement on a special date at an airport …’ EU Official Journal No. L014, 22/01/1993, at p.1, cited in 
Dempsey, P.S., Airport landing slots: Barriers to entry and impediments to competition, Air & Space Law, Vol. 
XXVI/1, 2001, at p.20 (Dempsey) 
82 Cited in Dempsey at p.21 
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exemptions to new entrant airlines to enhance competition in a few markets. Unfortunately, 

this measure has not increased competition in these markets83, because new entrants do not 

find it economically justified to enter into a market operated by one extremely strong 

incumbent – the hub carrier – in order to compete. This is easy to understand when one 

investigates the market shares of the hub airlines at certain US hubs. Over the years hub 

carriers have constantly increased their share of available slots at the hub airports, thus 

creating so called “fortress hubs”. In 1999 Northwest controlled 80 percent in Minneapolis, 

Detroit and Memphis; US Airways controlled 90 percent at Charlotte and 80 percent in 

Pittsburgh; Delta controlled 80 percent in Atlanta and close to that in Cincinnati; United 

controlled 70 percent in Denver; Continental controlled 80 percent in Houston; and finally 

American Airlines controlled 70 percent in Dallas.84 

5.3 The reduction of competition on overlapping routes 

Congested hub airports are not the only things that cause anti-competitive concern. When 

competitors on major routes join together in an alliance or a merger there is a danger that the 

competition in the overlapping routes between the previously competing airlines will be 

reduced. In particular, it is in the dense long-haul route(s) between the competitors’ major 

hubs – the hub-to-hub routes – that are endangered. The fact that some hubs are virtually 

impregnable “fortresses”, which diminish the chances of price-disciplining new entry, makes 

the problem even more severe. Nevertheless, Brueckner and Whalen85 have recognised that 

the anticipated losses for gateway-to-gateway passengers are separate from the benefits of 

accruing to an alliance’s interline passengers, who pass through the gateway airports without 

stopping. They claim that these passengers do not suffer a loss of competition from the 

alliance, but instead enjoy the benefits of co-operation in pricing and scheduling. As a 

consequence, the existence of these two separate effects suggests that alliances may involve a 

welfare trade-off between two distinct groups of passengers. Further studies show that the 

group of passengers that are affected by the overlapping hub-to-hub services is relatively 

small compared to the total number of passengers, because the great majority of passengers do 

not travel simply between hubs. For instance, on a typical United Airlines flight from the 

airline’s hub in Chicago to its alliance partner Lufthansa’s hub in Frankfurt only about 13 

percent of the passengers originate in Chicago and terminate their trip in Frankfurt, or vice 

                                                
83 Young at p.287 
84 Young at p.288 
85 Brueckner and Whalen at p.2 
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versa.86 Thus, according to these studies a very large group of the passengers receives the full 

benefits of alliances in terms of reduced prices and convenience.87 

5.4 Anti-competitive actions by the largest airlines 

It is not only the “strength” of the incumbent airlines at the hub airports that intimidates entry. 

As mentioned above, the US DOT has recognised anti-competitive behaviour among the hub 

airlines. What the DOT refers to is a number of measures that an incumbent airline can take in 

order to reinforce its already strong position at the hub and shut out all effective competition. 

For instance, incumbent airlines have normally acquired commuter affiliates or entered into 

licensing agreements with airlines to flow traffic from smaller points to the hub and keep this 

traffic online. By refusing to interline at key hubs with new entrants and thereby hinder the 

ability of these carriers to obtain feed traffic necessary to support service, the incumbent can 

limit competition in both thin feeder markets and the long-haul hub-to-hub markets. Indeed, 

this threat is also present in the international market. The American Airlines had to withdraw 

from the Miami-Frankfurt and New York-Zurich markets despite its strength at the US 

gateways due to the of lack of feed.88 Furthermore, through the use of frequent flyer 

programs, airlines are able to build brand loyalty, in particular among business travellers, and 

direct travel agencies away from new entrants. Finally, incumbent airlines can deter new entry 

through predatory pricing or predatory pricing strategies. This problem is so common in the 

United States that the Department of Transportation (DOT) has proposed a guideline89, which 

explicitly recognizes predatory pricing as a competitive problem in the airline industry. The 

DOT Guidelines focus on the ability of a major air carrier dominating a large city hub, to 

exclude competition and potential competition by a drastic expansion of capacity and 

lowering of fares in response to new entry.90 This strategy is believed to be profitable even if 

the predator would suffer sustained losses in the predated markets because the conditions in 

the aviation market are such that recoupment will be guaranteed to the predator from the 

expected gains of deterred future entry by other airlines.91 In other words the reputation 

effects of the predation guarantee the recoupment. 

                                                
86 Moss at p.75 
87 Moss at p.75 
88 Young at p.290 
89 Proposal – Unfair Exclusionary Conduct in Airline Transportation Industry Policy, Trade Reg. Rep. 50,163 
May 13th 1998, (DOT Proposal) 
90 Bolton, P., Brodley, J.F., and Riordan, M.H., Predatory Pricing: Strategic Theory and Legal Policy, The 
Georgetown Law Journal, Vol. 88:2239, 2000, at p.2261 (Bolton, Brodley, Riordan) 
91 Bolton, Brodley, Riordan at p.2261 
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5.5 Anti-competitive behaviour as a result of a more concentrated aviation 

market 

As airlines join together in alliances the aviation market will become more concentrated. This 

will increase the risk of collusion between the remaining market participants. Although all 

collusive behaviour is dangerous to competition, it is tacit collusion that constitutes the most 

eminent threat. The obvious reason is that, unlike explicit collusion, tacit collusion is very 

hard to detect because there exist no definite agreement that manifests the co-operation. 

However, the lack of an explicit agreement also makes it hard to succeed with tacit collusion 

because all participants have an opportunity to cheat on each other. The success of tacit 

collusion will to a large degree depend on the transparency and stability of the market as well 

as the possibility for the market participants to monitor each other. Thus, tacit collusion is 

likely to prevail in markets, in which few firms compete over a long period of time under 

stable demand and cost conditions and with homogenous products.92 Uncertainties about 

demand or costs, however, make it difficult for the participants to reach an implicit 

understanding of what co-operation should entail. Thus, failure to co-operate is often the 

result of rapidly shifting demand or cost conditions. The aviation market is characterised by 

unstable demand and cost conditions. Airlines plan route capacities two or more years into the 

future, but they make pricing decisions over short horizons – month-by-month or week-by-

week. In the short-run, the marginal cost of adding a passenger to a flight is very low. Each 

airline therefore has an incentive to lower fares in order to capture passengers from its 

competitors. As to the demand for air travel, it often fluctuates unpredictably. For these 

reasons there is, at least in theory, a little risk that tacit collusion will prevail even in a 

concentrated aviation market. Furthermore, empirical evidence that support this theory can be 

found in the American domestic market.93  

                                                
92 Pindyk, R.S., and Rubinfeld, D.L., Microeconomics, 5th edition, Prentice-Hall, 2001, at p.474 (Pindyk and 
Rubinfeld) 
93 Pindyk and Rubinfeld at p.475f 
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6. The Commission’s current competition and merger policy 

concerning global airline alliances 

6.1 Introduction   

Despite the above-mentioned side effects experienced in the American domestic market, 

American antitrust authorities have so far embraced the development of airline alliances, 

especially the ones of global nature. In particular, it is the alliances’ promotion of 

international aviation liberalisation as well as their achieved efficiency gains that has attracted 

the American competition authorities. The Commission on the other hand has been rather 

reluctant to give an unequivocal opinion about global airline alliances and their impact on 

competition. This is interesting since the Commission has been able to observe both the 

development of the American domestic market and the approach of American antitrust 

authorities concerning global alliances. Moreover, the Commission has gained much 

experience from dealing with intra-community alliances. Nevertheless, the Commission’s 

current competition and merger policy concerning global airline alliances is, as we shall see, 

somewhat vague and to some extent contradictory. There are many reasons for this. 

6.2 Regulatory problems 

The first possible reason is the fact that the Commission has lacked the proper authority to 

deal with global airline alliances. As mentioned above, up till now the Commission has only 

received authority to apply Articles 81 and 82 of the EC Treaty94 to air transport services 

within the European Union, i.e., to intra-community alliances but not to global alliances. In 

the latter cases the Commission has only had the possibility to issue so called draft proposals 

under Article 85(1) (ex Article 89(1)) EC Treaty. With respect to mergers the Commission 

has however received exclusive competence to deal with all transactions that fall within the 

scope of the European Community Merger Control Regulation95, i.e., all transactions that 

have effect on the internal market. 

 

Another probable cause for the absence of a clear and consistent Commission policy is the 

inconsistency of the general goals of the EC-competition policy including merger policy. The 

                                                
94 Regulation 3975/87 (as amended in 1992) and Regulation 3976/87. The former authorises the Commission to 
apply Articles 81 and 82 of the EC Treaty. The latter empowers the Commission to adopt certain block 
exemptions. 
95 Council Regulation (EEC) No 4064/89 last amended by Regulation (EC) No 1310/97 (the Merger Regulation) 
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Treaty of Amsterdam lays down the primary objective of the European Union, which is the 

requirement that competition in the relevant market should not be distorted.96 This implies the 

existence of ”workable competition” in the market, “that is to say the degree of competition 

necessary to ensure the observance of the basic requirements and the attainment of the 

objectives of the Treaty, in particular the creation of a single market achieving conditions 

similar to those of a domestic market. In accordance with this requirement the nature and 

intensiveness of competition may vary to an extent dictated by the products or services in 

question and the economic structure of the relevant market sectors.”97 The concept of 

”workable competition” is thus orientated towards real market situations and in contrast to the 

concept of contestable markets it advocates that competition policy should not seek to achieve 

the ideal of perfect competition, but should instead strive for an industry, which is workably 

competitive. This is because not all market imperfections are injurious and not all should 

therefore be eliminated by competition policy. 98 However, the Commission’s XXVIIIth 

Report on Competition Policy99 reveals further purposes of the EC-competition law. When 

observing these objectives more closely one notices that they involve several features of 

distributive justice. Besides the aim to achieve “workable competition” and the protection of 

small and medium-sized enterprises (competitors) and consumers, there are other efficiency-

based aims, such as to promote efficient allocation of resources and technology 

innovations.100 Since there are several goals, some based on “fairness” some on “efficiency” it 

is inevitable that these goals sometimes conflict and consequently the Commission must set 

priorities. In this process different aims may be favoured at different times and in different 

contexts. Thus, with respect to the competition policy on global airline alliances it is possible 

that the Commission has not yet found the proper set of priorities. 

 

It is not only the inconsistent goals of the EC-competition law that makes the task of finding a 

proper policy problematic. The current condition in the aviation market is also a problem. Due 

to the international aviation regulations competition in the aviation market is already 

distorted. As explained above, when these regulations were implemented after World War 2 

the international aviation market was split up on a national basis. Cabotage restrictions gave 

                                                
96 Article 3.1g the Treaty of Amsterdam 
97 Case 26/76, Metro v. Commission (No1) [1977] ECR 1875, [1978] 2 CMLR 1, para 20   
98 Kvammen, A., Joint Purchasing of Pulp Wood in Southern Sweden: Pro- and Anti-competitive? The Case of 
Sydved,  (Aix en Provence 1999), at p.2 
99 Commission’s XXVIIIth Report on Competition Policy (E.C. Commission, 1998), 839 
100 Jones, A., and Surfin. B., EC Competition Law, Text Cases and Materials, Oxford University Press, 2001, at 
p.34 (Jones and Surfin) 
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national air carriers an exclusive right to compete on their respective domestic market and 

bilateral agreements between governments decided on which international markets these 

carriers were allowed to compete. There was usually only one designated carrier, allowed to 

provide international air services, in each country and in most cases it was state owned. As a 

consequence these carriers were promoted by the national governments and their presence 

abroad soon made them to national symbols. For these reasons co-operation and in particular 

mergers between these national flag carriers were unthinkable. Through the promotion and the 

protection that the national governments offered, these airlines were able to develop and 

create strong positions both domestically and internationally without having to face any real 

threat of competition. This also enabled each of these airlines to establish a strong position at 

the international airports in their respective country. BA at London-Heathrow, Lufthansa at 

Frankfurt and Munich and SAS at Kopenhagen-Kastrup and Stockholm-Arlanda are only a 

few examples. Thus, it is actually through a distortion of competition, caused by national 

governments, that has lead to that almost all the larger international airports of the European 

countries are dominated by one carrier, the former national flag carrier. When the 

deregulation opened up the international aviation market to competition, a process which still 

is in progress, airlines were enabled to switch the method of providing air service to the more 

efficient hub-and-spoke systems and could start co-operating through hub-and-spoke 

networks. This fact gave the former national flag carriers an immediate competitive advantage 

because they had already established a strong position on at least one large international 

airport around which they could develop their hub-and-spoke networks. Instead of mitigating 

this advantage immediately by reallocating the slots at all the relevant airports, the incumbent 

airlines were allowed to keep their share of slots. As a consequence, today these airlines have 

a huge competitive advantage from where they operate both with respect to new competitors 

and well established ones in other geographic parts of the Union. Thus, the Commission faces 

the intricate problem of finding the proper policy to regulate a market, in which competition, 

due to regulatory measures, already has been distorted.  

 

Despite these problems the Commission has managed to create a policy regarding global 

airline alliances. However, the current material is not extensive and does not deal with many 

of the critical issues that need to be dealt with. Until recently the only way to learn about it 

was through some draft proposals under Article 85(1) (ex Article 89(1)) EC Treaty101 and 

                                                
101 Concerning the LH/SAS/UA, BA/AA, Northwest/KLM and Delta/Air France. 
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through extensive interpretation of the Commission’s decisions concerning intra-community 

alliances. The result of this was summarized during the discussions taken place at the Annual 

Conference of European Air Law Association in 1999.102 However, as a result of the merger 

between United and US Airways in 2001 the rather general opinions expressed at the 

conference have been laid down in detail and become part of the EC case law. The opinions 

expressed on these occasions will now be analysed. 

6.3 The 11th Annual Conference of European Air Law Association 

At the 11th Annual Conference of European Air Law Association the Commission first 

summarised its experience of intra-Community alliances and expressed its concern about the 

possible anti-competitive effects they might have. As the American antitrust authorities the 

Commission stated that it “takes in principle a favourable attitude towards co-operation, in 

particular alliances, between airlines”, because “cooperation between airlines can facilitate the 

restructuring of air transport in Europe and lead to an improvement in the quality consumer 

services and better cost control.”103 But at the same time the Commission added that it was 

not going to take its anti-competitive concerns lightly. 

 

“However, the Commission must ensure that effective competition 

on all markets is maintained104 and that the alliances do not rule 

out opportunities for real competition105.”106 

 

The anti-competitive concerns expressed by the Commission were virtually the same as the 

concerns of the American antitrust authorities. It first emphasised its concern about the 

reduction of competition on overlapping routes when airlines join together in an alliance. 

 

“In particular, an alliance can significantly reduce competition on 

overlapping non-stop routes and overlapping connecting routes 

where the allied airlines were once main competitors. Even where 

the two networks do not overlap in the markets they serve, the 

                                                
102 Recent developments in European air transport law and policy, presented by Joos Stragier Deputy Head of 
Unit DG Competition European Commission at the 11th Annual Conference of European Air Law Association in 
Lisbon, Friday 5 November in 1999 (EALA) 
103 EALA at p.7 
104 Emphasis added. 
105 Emphasis added. 
106 EALA at p.7 
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alliance can have serious anti-competitive effects by reducing or 

eliminating competition on the hub-to hub route(s) between the 

networks.”107 

 

Furthermore, the Commission expressed its concern about the problems arising from the 

strong trend to hub-and-spoke systems, such as the crowding of airport facilities and the 

power that a strong hub gives to the incumbent major airline in keeping out a new competitor. 

 

“Moreover alliances between airlines operating hub-and-spoke 

networks will normally enhance demand for the network as a 

whole and increase the market power of the network, especially at 

its hub airports. This entails the risk of rendering still more 

difficult new entry into the network’s markets to the detriment of 

both international and domestic competition.”108 

 

Finally the Commission declared that in any case, but especially those decided under Article 

81 of the EC Treaty, it could only accept a restrictive alliance if the economic efficiencies and 

overall benefits outweighed the anti-competitive effects and that the benefits were passed on 

to the consumers. 

 

“Under the Community competition rules, in particular Article 81 

EC Treaty, the Commission can only exempt a restrictive alliance 

if it considers that the economic efficiencies and overall benefits of 

the transaction outweighs the anti-competitive effects,109 and that, 

in particular, the co-operation’s benefits are passed on to the 

consumer110.”111 

 

“In practice, the Commissions policy has been to accept the 

efficiencies and to mitigate all perceived harms on competition by 

a series of remedies. In case of airline mergers, the substantive test 
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109 Emphasis added 
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to be applied by the Commission is whether the transaction would 

lead to the creation or strengthening to of a dominant position 

within the relevant market.”112 

 

Exactly what this meant was explained with help from facts from the so far decided intra-

community cases, KLM/Alitalia113 and Lufthansa/SAS114. The Commission concluded that 

the market definition had been based on city pairs and that a distinction usually was made 

between two categories of consumers, namely time-sensitive (mostly business) passengers 

and price-sensitive leisure travellers. Competition concerns have focused primarily on the 

impacts of alliances on time-sensitive travellers, flying over non-stop routes within city-pair 

markets. One-stop routes have traditionally not been included in the market definition. The 

Commission admitted that it initially believed that could effectively remedy the anti 

competitive effects but for reasons described above the Commission now is of the opinion 

that additional measures might be required. It is has even declared that, given certain 

circumstances, it is prepared to even prohibit restrictive alliances, despite of their benefits. 

 

“[I]t cannot be excluded that in future cases additional or different 

remedies might be necessary. In some cases, where the overlap is 

very substantial and potential entrants few or weak, prohibition of 

the transaction may be the only answer.” 

 

As to global alliances the Commission emphasised the need for further liberalisation and it 

insisted that markets must be open to new entry in order for it to permit the concentration that 

alliances otherwise could bring in restricted markets. 

 

“Concerning global alliances, in particular transatlantic alliances, it 

is essential that further steps be taken to fully liberalise air 

transport services between the European Union and third 

countries.”115 

 

                                                
112 EALA at p.2 
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114 Commission v. LH/SAS Case No IV/35.545 
115 EALA at p.7 
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The Commission also stressed the need for an appropriate jurisdictional and procedural 

framework116 as well as the need for a uniform international approach to prevent potentially 

conflicting decisions and remedies. It further expressed its concern about the instability of 

global alliances, stating, “Airline alliances may change rapidly and are still to an extent in a 

state of flux.”117 Concerning the analytical problems the Commission merely posed a number 

of questions and concluded that further empirical market investigations would be undertaken 

on a case-by-case basis. 

 

“A major question in transatlantic airline alliances is whether, for 

time-sensitive passengers, competition should be assessed by 

reference to direct non-stop services between each of the relevant 

transatlantic city pairs, or whether indirect flights should be 

included in the relevant market for such long-haul routes. Another 

question is whether these traditional route-by-route or city-pair 

based approach to market definition is still appropriate in view of 

the trend towards network competition between alliances.”118 

 

“Competition law is concerned with effects of goods and services, 

and the first step in any market definition is to identify a group of 

products or services that consumers consider as substitute for each 

other. The question whether and to what extent indirect flights 

should be included in the relevant market for the assessment of the 

different transatlantic airline alliances is not yet finally settled.”119 

 

By leaving most analytical questions open the Commission managed to postpone the problem 

of creating a clear policy of global airline alliances. However, the recent merger attempt 

between United Airlines and US Airways finally forced the Commission to make a more 

thorough analysis on the competitive impacts of global airline alliances and to solve the 

analytical problems raised at the conference. 

                                                
116 As mentioned above until secondary legislation has been adopted by the Council of Ministers, the 
Commission can only use the residual powers granted to it by a transitional provision of the Treaty (Article 85(1) 
former Article 89(1) EC Treaty) to ensure the application of the competition rules in co-operation with the 
competent authorities in the Member States. It is beyond the scope of this thesis to further analyse this lack of 
authority. 
117 EALA at p.6 
118 EALA at p.5 
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6.4 The Commission decision on the United Airlines / US Airways Merger 

6.4.1 Introduction 

On 22.09.2000 the Commission received a notification of a proposed concentration pursuant 

to Article 4 of the Merger Regulation by which the undertaking UAL Corporation (United) 

acquired within the meaning of Article 3(1)(b) of the Council Regulation control the whole of 

the undertaking US Airways Group Inc (US Air). After an examination of the notification the 

Commission concluded that the notified operation fell within the scope of the Merger 

Regulation.120 What also soon became clear was that United’s membership in STAR Alliance, 

which in Europe includes Lufthansa in Germany and the Scandinavian airline SAS among 

others, was going to cause anti-competitive concern. In particular, the concentration of UAL 

and US Air was going to affect certain routes served by Lufthansa, with which UAL also has 

an extensive transatlantic co-operation agreement, in competition with US Airways. The 

Commission was concerned that transatlantic passengers on these routes could suffer from 

less or no choice in terms of airlines and, consequently, higher prices. However, since the 

concern was restricted to only a few routes, the question whether the concentration was going 

to give the new constellation (UAL/US Airways together with Lufthansa) a dominant position 

from a legal perspective, i.e., within the relevant market, still very much depended on the 

Commission’s market definition. 

 

Due to the similarities of intra-community alliances and global alliances it was to be expected 

that the Commission would make a similar assessment of the relevant market concerning 

global alliances as it had done in the previous intra-Community cases. In any case the market 

definition had to be in accordance with the Commission Notice on the definition of the 

relevant market121, which serves as guidance for the application of Regulation 17/62 (Articles 

81 and 82) and 4064/89 (the Merger Regulation). 

6.4.2 The Commission’s assessment of the relevant market in general 

In the Relevant Market Notice the Commission first explains the reason to why a relevant 

market has to be assessed and describes the general features of such a market.   

 

                                                                                                                                                   
119 EALA at p.5f 
120 Commission v. United Airlines / US Airways, Case No Comp/M.2041, at p.2 (UAL/US Air) 
121 OJ C 372, 09.12.1997 (Relevant Market Notice) 
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“The objective of defining a market in both its product and 

geographic dimension is to identify those actual competitors of the 

undertakings involved that are capable of constraining their 

behaviour and of preventing them from behaving independently of 

an effective competitive pressure.”122 

 

“The relevant product market comprises all those products and/or 

services which are regarded as interchangeable or substitutable by 

the consumer, by reason of the products’ characteristics, their 

prices and intended use. The relevant geographic market comprises 

the area in which the undertakings concerned are involved in the 

supply and the demand of products or services, in which the 

conditions of competition are sufficiently homogenous and which 

can be distinguished from neighbouring areas because the 

conditions of competition are appreciably different in those 

areas.”123 

 

The Commission then goes on by describing the basic principles for its market definition. It 

starts by identifying the competitive constraints that firms normally are subject to, namely 

demand substitutability124, supply substitutability125 and potential competition126. According 

to the Commission, from an economic point of view, for the definition of the relevant market, 

demand substitution constitutes the most immediate and effective disciplinary force, 

especially in relation to the pricing decision of the firms. 

 

“A firm or a group of firms cannot have a significant impact on the 

prevailing conditions of sale, such as prices, if its customers are in 

a position to switch easily to available substitute products or to 

suppliers located elsewhere.”127 

 

                                                
122 Relevant Market Notice at p.1 
123 Relevant Market Notice at p.2 
124 The impact of consumers switching consumption to the competitors’ products. 
125 The impact of producers switching production to the competitor’s product 
126 The impact of potential competition in terms of new entry in an already defined relevant market. 
127 Relevant Market Notice at p.2 
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The way of determining the range of products which can be viewed as substitutes by the 

consumer is partly based on the products’ characteristics and intended use128, partly on a 

“thought experiment”, known as the SSNIP-test129. According to the Commission, an analysis 

of the product characteristics and its intended use allows it, “in a first step”, to limit the field 

of investigation of possible substitutes. Nevertheless, these factors alone are insufficient to 

determine whether two products are interchangeable, thus the additional SSNIP-test is 

conducted. The purpose of the test is to discover whether “consumers would switch to readily 

available substitutes or to suppliers located elsewhere in response to an hypothetical small (5 

to 10 percent) permanent relative price increase in the products and areas being 

considered.”130 If the consumer diversion is enough to make the price increase unprofitable as 

a result of lost sales, additional substitutes are included in the relevant market. This process 

continues until “the set of products and geographic areas are is such that small, permanent 

increases in relative prices would be profitable.”131 

 

As to the supply-side substitutability the Commission takes it into account when defining the 

relevant market whenever its effects are equivalent to those of demand substitution with 

respect to effectiveness and immediacy. In practice this means that the suppliers must be able 

to switch production to the relevant products and market them in the short term132 without 

incurring significant additional costs and or risks in response to a small but significant non-

transitory price increase. However, when there is an indication that suppliers need to adjust 

existing tangible and intangible assets, make new investments, or otherwise involve strategic 

decisions and time delays, supply-side substitutability will not be considered at the stage of 

the market definition.133 The Commission’s approach is the same concerning potential 

competition. It is not taken into account when defining the relevant market because the 

conditions, under which potential competition will have a constraining effect, depend on an 

analysis of specific factors related to the conditions of entry. If required the Commission will 

conduct this analysis at a subsequent stage.134 

                                                
128 Relevant Market Notice at p.6 
129 The test is conducted by postulating a hypothetical small, non-transitory change in relative prices and 
evaluating the likely reactions of consumers to that increase, Relevant Market Notice at p.3 
130 Relevant Market Notice at p.3 
131 Relevant Market Notice at p.3 
132 i.e., the period which does not imply a significant adjustment of existing tangible and intangible assets, 
Relevant Market Notice at p.9 
133 Relevant Market Notice at p.4 
134 Relevant Market Notice at p.4 
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6.4.3 The Commission’s assessment of the relevant market in UAL/US Airways. 

As expected the Commission’s definition of the relevant market was, with some exceptions, 

identical to the one, defined with respect to intra-community alliances. The Commission even 

took the merger case KLM/Alitalia as a starting-point. In that case it concluded that “each 

point-of-origin/point-of-destination pair135 constitutes a relevant market and that such a 

market includes a route or a bundle of routes comprising the non-stop flights between the 

airports concerned; the non-stop flights between the airports whose respective catchment 

areas significantly overlap with the catchment area of the airports concerned; and the indirect 

flights between the airports concerned to the extent that these flights are substitutable for the 

non-stop flight.136 

6.4.3.1 Product characteristics 

In the UAL/US Air case the Commission’s investigation concentrated on the effects of the 

operation on transatlantic flights between the European Economic Area and the 15 EU states 

plus Norway, Liechtenstein and Iceland and the United States.137 In accordance with its 

Notice on the definition of the relevant market, the Commission first looked at the 

characteristics of air services and distinguished between the supply of airline seats directly to 

passengers and the supply of package tours by tour operators (charter), because these services 

were not substitutable as prices and conditions were different.138 In particular, the fact that 

tour operators combine the air transport service with other services, such as hotels etc., made 

the Commission come to this conclusion. Consequently, package tours provided by tour 

operators were excluded from the relevant market. 

6.4.3.2 Demand substitution 

The Commission continued by following the traditional “intra-community” market definition, 

segmentation by route, and concentrated its investigation primarily on routes connecting a 

Lufthansa hub with a US Air hub, in which at least one party operated non-stop flights 

whereas the other party operated indirect flights. The reason for this was obviously that the 

airlines’ services on these routes were substantial and a combination of these services would 

give them a very strong position, in particular where the parties operated overlapping non-

stop routes. The question to what extent indirect flights should be included in the relevant 

                                                
135 O&D-pairs or city-pairs. 
136 UAL/US Airways at p.3 
137 [2001] C.M.L.R. 583-934, March 2001, Part 3, at p.593 
138 UAL/US Airways at p.2 
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market had to be answered in the light of demand substitution. Would consumers consider 

indirect flights as a substitute for non-stop flights? Again it appears that the Commission 

investigated the characteristics of the flights and concluded that, all other things equal, 

indirect flights are less attractive than non-stop services. The reason for this is that indirect 

flights includes a stop-over and normally a change of aircraft, which extends the travel time 

and thus makes the trip less convenient compared to direct flights.139 

  

However, the Commission also found that on the transatlantic routes concerned, there were 

some countervailing factors that could mitigate these drawbacks. In particular, it found that on 

long-haul flights, indirect flights are at a lower disadvantage than on short or medium-haul 

flights, because intermediate stops have a lower relative impact on total elapsed time as the 

total trip duration increases.140 On these longer flights other factors than flight duration seem 

to have a great impact on consumer choice. The Commission especially mentions the 

convenience of departure/arrival times; the flexibility in terms of the number of frequencies; 

frequent flyer programmes and corporate schemes; and finally the type of service, including 

airline reputation and the presence of flight beds.141 Price competition between non-stop and 

indirect flights, however, seems to play a less significant role, at least according to the 

Commission. The reason is that airlines often price all services on a given city-pair at the 

same level irrespective of the type of operation.142 Nevertheless, due to the special 

characteristics of long haul (transatlantic) flights, the Commission concluded that certain 

indirect flights appear to effectively compete with the non-stop services. However, the 

Commission made clear that, in any case, only services with an in-flight duration comparable 

with that of the non-stop service, and a connection time no longer than 150 minutes constitute 

likely competitive alternatives to non-stop flights.143 

 

Moreover, since the inclusion of indirect flights in the relevant market depends on consumer 

choice the Commission also found it necessary to ask whether consumer preferences are 

unanimous or divided. Generally, if a distinct consumer group, which could be subject to 

price discrimination, is present the product market must be narrowed. This will usually be the 

case when it is possible to identify clearly which group an individual customer belongs to at 

                                                
139 UAL/US Airways at p.4 
140 UAL/US Airways at p.4, this conclusion is similar to the one made in the domestic American market, in 
which the routes generally are longer that intra-community routes. 
141 UAL/US Airways at p.4 
142 UAL/US Airways at p.4 
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the moment of selling the relevant products to him, and when trade among customers or 

arbitrage by third parties is not feasible.144 In the case of airline consumers the Commission 

has traditionally distinguished between time-sensitive passengers145, mostly business 

travellers, and non-time-sensitive passengers146, mostly leisure travellers. The reason for this 

has been to narrow the market to direct flights, since time-sensitive “business” passengers, as 

a distinct group, cannot, for reasons mentioned above, rely on indirect flights. However, the 

Commission has re-evaluated its opinion, at least concerning transatlantic routes, because its 

investigation revealed that the line between the passenger categories on these routes becomes 

increasingly ‘blurred’.147 This is because an increasing number of business passengers travel 

economy class and the choices of airlines are made on the basis of corporate discounts instead 

of travel times. Eventually, since the question of whether there is a distinct market for time-

sensitive passengers was not decisive for the relevant market assessment, the Commission 

decided to leave it open and concluded that competitive indirect flights, at least in this case, 

could be viewed as substitutes for non-stop flights. 

6.4.3.3 Supply substitution 

United claimed that the O&D-pair market definition did not take sufficient account of the 

impact of network competition (supply-side substitution). In particular, United emphasised 

that, since nearly every transatlantic city-pair is served by numerous of carriers and alliances, 

the integration between US Airway’s services in the STAR Alliance, at least from a 

transatlantic perspective, would not substantially affect competition between USA and 

Europe.148 The Commission did not deny the effects that the supply-side, as a result of the 

network development, had on the independence of a firm, especially for long-haul services 

such as transatlantic flights. However, it still considered the demand-side and the consumer 

preference to ask for air transport service between two points to be decisive. It further stated 

that there was no indication that airlines were able to start services between all the American-

European city pairs and market them in the short term without incurring significant additional 

costs and risk. In particular, the Commission identified four obstacles to fast entry: the 

                                                                                                                                                   
143 UAL/US Airways at p.5 
144 Relevant Market Notice at p.7 
145 “i.e., passengers whose main concern is to reach their destination in the shortest possible time, who are not 
flexible in terms of time of departure/arrival, and who require that the airline offers them the possibility to 
change their reservation at short notice”, UAL/US Airways at p.5  
146 “i.e., price-sensitive passengers, who accept longer journey times.”, UAL/US Airways at p.5 
147 UAL/US Airways at p.5 
148 UAL/US Airways at p.3 
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international aviation regulations149, the congestion at the Frankfurt and Munich airports, the 

bilateral agreements between the US and many of the member countries of the European 

Union, and finally certain economic reasons150. As a consequence the Commission took the 

opinion that the existing network competition still is too insignificant to bring about a change 

of the city-pair market definition.151 

6.4.3.4 Airport substitutability – Geographic scope 

The relevant market also has a geographic scope, which in this case includes flights operating 

from airports whose respective catchment areas significantly overlap with the catchment areas 

of the airports concerned. The investigation involved the airport at Zurich as a potential 

substitute for the one in Munich, and the airports at Brussels and Amsterdam as substitutes for 

the one in Frankfurt am Main.152 It also involved some German regional airports. The 

Commission concluded that the flights from the concerned city-pairs, including the Frankfurt 

and Munich airports, were not competitively constrained by flights from the German regional 

airports or from the international airports mentioned. The international airports were too far 

away (300km) and the similar services offered were generally of lower quality than the 

services provided at the Lufthansa hubs.153 The regional airports could on the other hand, at 

least in theory, offer a significant competitive pressure on the airports in Frankfurt and 

Munich. However, since they were much smaller and offered a much more limited number of 

frequencies, connections and destinations they appeared to be less attractive than Frankfurt 

and Munich.154 Thus, the Commission concluded that there existed no airport substitutability. 

6.4.4 The results of the Commission’s investigation 

Given this narrow market definition, it was inevitable that the concentration between UAL 

and US Airways would substantially reduce the competition previously existing between US 

Airways and Lufthansa on some of the city-pair markets.155 In fact the Commission raised 

competition concerns on the transatlantic routes between, Frankfurt-Philadelphia, Frankfurt-

Charlotte, Frankfurt-Pittsburgh and Munich-Philadelphia.156 On the Frankfurt-Philadelphia 

route, the merger would lead to the combination of the only operators of non-stop services 

                                                
149 E.g. the need to obtain slots at congested airports. 
150 The need for routes to fit within the network of an alliance in order to create sufficient density. 
151 UAL/US Airways at p.4 
152 Both German airports were Lufthansa hubs. 
153 UAL/US Airways at p.6f 
154 UAL/US Airways at p.8 
155 Given this market definition most co-operating airlines would be found dominant in at least some of the city-
pair markets. 
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and on the other three routes to the combination of the only operator of non-stop services (US 

Airways) with the largest or second-largest provider of indirect flights.157 As mentioned above 

the Commission investigated many other O&D-pair markets but only these four were believed 

to cause serious doubts as to the compatibility of the merger with the common market.  

6.4.5 The remedies suggested to and accepted by the Commission 

Instead of condemning the merger just because of the anti-competitive concerns in merely 

four markets, the Commission tried to mitigate the potential harm, just as it had done in the 

previous intra-community cases.158 Nevertheless, it made perfectly clear that “the 

commitments to be provided by United must be proportionate to the need to ensure that the 

concentration does not create or strengthen a dominant position as a result of which effective 

competition would be significantly impeded on any city-pair(s) identified in the 

Commission’s Decision under Article 6(1)(b) of the Merger Regulation.”159 In order to 

remove the Commission’s serious doubts as to the compatibility of the merger with the 

common market, UAL submitted to make slots available at the congested Frankfurt and 

Munich airports to entrants that had made unsuccessful attempts to acquire slots according to 

regular procedure. The slots had to be exclusively allocated to entrants, which desired to enter 

anyone of the four endangered markets. This would provide more frequencies on these routes 

and thereby give consumers a larger choice and the airlines less independence. In this case the 

Commission was satisfied with the divestiture of slots as remedy for the independence that the 

airlines otherwise would enjoy. 

 

“It is therefore concluded that these undertakings will prevent 

United from behaving independently from its competitors and 

customers because of the competitive constraint imposed by the 

new entrant(s), and therefore that these undertakings are sufficient 

to remove the dominant position created by the notified operation 

in the relevant city-pairs.”160 

                                                                                                                                                   
156 [2001] C.M.L.R. 583-934, March 2001, Part 3, at p.593 
157 [2001] C.M.L.R. 583-934, March 2001, Part 3, at p.593 
158 EALA at p.2 
159 UAL/US Airways at p.18 
160 UAL/US Airways at p.16 
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6.5 Analysis of the Commission’s decision  

This chapter will include an analysis of the Commission’s assessment of the relevant market. 

This is done with the intention to determine whether the market definition is correct. This 

chapter will also include a discussion of whether the Commission has imposed sufficient 

remedies to secure ”workable competition” in the relevant markets. 

6.5.1 Is the Commission’s assessment of the relevant market correct… 

In the UAL/US Airways decision the Commission makes it very clear that an analysis of the 

demand substitution still is the most accurate way to assess the relevant market, because it is 

ultimately the consumers that are able to constrain the companies’ independence and 

behaviour in the market by exercising their right to choose. As to supply substitution the 

Commission claims that the impact of network competition still is too weak to significantly 

constrain the companies’ independence in the market. As a consequence, the relevant market 

was very narrowly defined, i.e., each point-of-origin/point-of-destination (O&D-pair) 

constituted the relevant market. The question now is whether this assessment is correct or not? 

6.5.1.1 With respect to demand substitutability?  

There are many reasons to believe that the Commission’s assessment is correct. Consumers 

generally have a stronger influence on company behaviour, especially with regard to price 

setting, than competitors. This is quite obvious when considering the following scenario: 

given the existence of sufficient interchangeable products in the market and the absence of 

switching costs, if a producer charges above the competitive price for its products the 

consumers will turn to its competitors’ products and the producer will lose profit. Thus, 

consumers are very often easily capable of immediately punishing opportunistic behaviour 

simply by switching products. As mentioned above this requires that there exist sufficient 

products in the market, which the consumers regard as interchangeable.  

 

There are several methods to find out whether there are sufficient interchangeable products in 

the market from a consumer point of view. The traditional approach of the Courts and the 

Commission has been to examine the characteristics of the relevant products and their 

intended use. This method has however proved to render inaccurate results and therefore it 

has been widely criticised in the legal doctrine. The main argument against this test has been 

that when investigating product characteristics one might be deluded by different consumer 

preferences and come to the wrong conclusions about product substitutability. This critique 
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has influenced the Commission to limit the importance of this test to merely serve as a 

primary analysis to limit the field of investigation. 

  

“Differences in product characteristics are not in themselves 

sufficient to exclude demand substitutability, since this will depend 

to a large extent on how customers value different 

characteristics.”161 

 

Instead of investigating the characteristics of the relevant products and their intended use the 

Commission has now begun to apply a method that measures cross-elasticity of demand.162 

This method is standard in the United States and is referred to as the SSNIP-test, which stands 

for a Small but Significant Non-transitory Increase in Price. The test applies as follows: a 

small (5-10 percent) increase in the price of widgets is assumed. It is then asked whether this 

price increase would cause widget consumers to purchase blodgets, or to purchase widgets 

from another area, to such an extent that the price increase is unprofitable. If the answer is 

yes, then blodgets and/or widgets from the other area form part of the same market.163 

 

When this test is applied on air transport services in order to establish what consumers regard 

as interchangeable one first find that consumers generally ask for services between two 

points, the origin and the destination. Thus, they will most likely only consider air services as 

substitutes if they have the same destination164 or if they have destinations that are not remote, 

i.e., the destinations are so close that the airports are within each other’s catchment area.165 

This first establishment is relatively easy to make and does not require to be founded in 

quantitative research. It is based on pure reason. Given all things equal, passengers that desire 

to travel from London to New York will not find flights to Los Angeles or any other (remote) 

city substitutable with flights to New York simply because they will not reach their 

destination by using these flights. Thus, consumers will not be likely switch to these flights in 

response to a price increase on flights between London and New York. Since this reasoning 

will apply to practically every route, the definition of the relevant market must at least have 

O&D-pairs as a staring-point. 

                                                
161 Relevant Market Notice at p.6 
162 Relevant Market Notice at p.3 
163 The explanation is found in Jones and Surfin at p.44  
164 It does not necessarily mean that the same airports have to be used. 
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The next question is whether indirect flights should be added to the relevant market. The 

Commission’s answer was that indirect flights with one stop over lasting no longer than 150 

minutes should be included in the relevant market. The decision does not reveal the exact 

reasoning behind this conclusion but it is likely that the Commission asked whether 

consumers would be likely to respond to a price increase of direct flights (superior product) 

between the relevant city-pairs, by switching to indirect flights (inferior product) even though 

this would be less convenient. Since the evidence presented to the Commission showed that a 

significant amount of the consumers consider flying some indirect flights even at no 

differences in price and despite the existence of direct flights, it decided that these flights also 

should be included in the relevant market. Thus, even though indirect flights are more 

inconvenient than direct flights and normally just as expensive, it is reasonable to believe that 

a significant amount of consumers would switch to certain indirect flights in response to a 

price increase on direct flights so as to make this price increase unprofitable. 

 

The crucial factor in the decision of adding an indirect flight to the relevant market is the 

additional inconvenience of the delay that follows with the stop over. This delay must be 

“insignificant” in relation to the total duration of the flight. The Commission determined that 

this delay could be no longer than 150 minutes. Of course this time limit can be discussed 

because it is impossible to know whether a sufficient number of passengers always would be 

induced to switch to indirect flights with a connecting time shorter than 150 minutes, so that a 

price increase of direct flights would be unprofitable and vice versa. 

 

Since consumer preferences always will be diverse and hard to measure I believe that the 

Commission again turned to pure reason when it set this limit, and considering the trouble of 

measuring consumer preferences my opinion is that the Commission succeeded well in setting 

a credible time limit. A 150-minutes time limit may well be in the middle of a grey zone of 

true consumer preferences, which I believe to exist, that stretches from 120 minutes all up to 

180 minutes, depending on the specific conditions of the flight. If the delay is compensated by 

ground facilities, such as lounges shops etc, to make the travelling time more convenient and 

in case of business travel more useful, passengers would generally accept longer stop-overs 

and vice versa. In any case, it seems reasonable not to include indirect flights with a longer 

                                                                                                                                                   
165 In this case other factors such as ground transportation play an important role in the assessment of 
substitutability, see also chapter 7.1.3.  
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hold up than 150 minutes because the longer the hold up period the more consumers will 

accept an “unfair” price increase in exchange for a shorter journey. At some point of the 

price-time exchange all consumers must be considered to be time-sensitive. It also seems 

reasonable not to exclude any indirect flights with a stop over less than 150 minutes because 

evidence show that passengers travelling long distances are generally likely to regard a stop 

over no longer than 150 minutes as “insignificant” compared to the duration of the flight, 

which in the case of transatlantic flights can last between 5 and 12 hours. The exception to 

this general consumer preference would be the preferences of business travellers, who might 

be more time-sensitive. Due to the concern that there might have exist a distinct group of 

passengers that had different preferences the next relevant question was whether these 

passengers should be distinguished from the rest. 

 

The reason why a distinction might be important to make is that the relevant product market 

can be narrowed in the presence of a distinct group of consumers that can be subject to price 

discrimination. According to the Relevant Market Notice166 the Commission will only define 

a narrower relevant product market if the different consumer categories are easy to identify 

and that trade among consumers or arbitrage by third parties are impossible. If these 

requirements are not met the Commission will normally not define a narrower relevant 

product market, because there is not enough reason to believe that a certain consumer group is 

being discriminated. 

 

In the present case the question was whether the consumers should be divided into two 

different categories, consisting of time-sensitive and non-time-sensitive passengers, or 

considered as one homogenous group. In other words it was important to determine whether 

time-sensitive consumers could be or in fact were being discriminated. The Commission’s 

investigation revealed that an increasing number of normally time-sensitive business 

passengers were travelling economy class and based their choices of airlines on corporate 

discounts rather than on travel time. Thus, although it is theoretically possible to make a 

distinction between time-sensitive passengers and price-sensitive passengers, the evidence 

showed that business passengers also were price-sensitive and willing to accept the greater 

inconvenience of indirect flights. As a consequence the Commission found that the line 

                                                
166 Relevant Market Notice at p.7 
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between time-sensitive and non-time-sensitive passengers had become blurred and therefore it 

decided not to make a distinction between the categories.  

 

Finally, the Commission’s decision to exclude charters from the relevant market also appears 

to be reasonable. It is unlikely that a small long-lasting price increase of 5 to 10 percent on 

regular flights would induce so many passengers to switch to charter that a price increase on 

regular flights would be unprofitable. The main reasons for this would be the price 

differences, the limited frequencies and destinations but also the limited liberty to decide 

when to return. Since this investigation served to limit the field of investigation of possible 

substitutes the Commission excluded charter on the basis of its characteristics and intended 

use. Although this is completely in accordance with the Relevant Market Notice167, my 

opinion is that the SSNIP-test generally should be used when defining the relevant market in 

order to avoid confusion. It is possible that charters actually do compete with regular flights 

on some routes, in particular those between major cities and vacation resorts, which are 

frequently flown by chartered airlines. Nevertheless, since it appears that the result in the 

present case would have been the same had the Commission applied the SSNIP-test, the 

decision to exclude charter from the relevant market appears to be correct.  

6.5.1.2 With respect to supply substitutability? 

For supply substitutability to be considered in the definition of the relevant market its effects 

must be equivalent to those of demand substitution, i.e., competitors must be able to switch 

production to the relevant products and/or services and market them in the short term without 

incurring significant additional costs or risks in response to small and permanent changes in 

relative prices.168 Thus, when supply side substitutability would imply the need to adjust 

significantly existing tangible and intangible assets, additional investments, strategic decisions 

or time delays, it will not be considered at the stage of market definition.169 In the present case 

the Commission decided not to consider supply substitution in the definition of the relevant 

market because it had doubts about the ability of competitors to switch to the relevant services 

and market them in the short term. As a consequence it decided not to define the relevant 

market as the whole transatlantic market. This decision appears to be correct for several 

reasons. 

 

                                                
167 Relevant Market Notice at p.6 
168 Relevant Market Notice at p.3 
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When defining the relevant aviation market the question whether to include supply 

substitutability or not depends on how fast competing airlines can begin to operate an air 

service on the relevant routes without incurring significant additional costs or risks. This, in 

turn, is dependent on how fast the competitors can overcome regulatory restrictions, such as 

slot and air traffic permits, and whether the relevant route(s) fits within the competing 

airlines’ network. At most European airports the congestion is very severe, which makes the 

procedure of acquiring slot permits long and difficult. Thus, a fast switch to the relevant 

route(s) is generally prohibited. 

 

As to air traffic permits, they can only be acquired after the governments of the countries in 

question have entered into bilateral agreements. As mentioned above, the negotiations 

preceding the agreement can be both difficult and time consuming. As a consequence, airlines 

belonging to countries, which have no bilateral agreements with the relevant countries, will 

generally not be able to make a fast switch to the route(s) in question. When considering the 

actual case it is important to notice that far from every European country has a bilateral 

agreement with the United States, which makes entry into the transatlantic market virtually 

impossible for some airlines. 

 

Finally, competitors must be willing to start an air service on the relevant route(s) in response 

to a price increase, in order to constrain the independence of the investigated airlines. This 

will only happen if the route(s) concerned fit within the network of the competitors because 

otherwise the demand will be insufficient and the competitors will make losses. Since the 

efficiency of hub-and-spoke networks is very dependent on the existence of large hub airports 

and feed it is doubtful that competitors, who operate such networks, would consider entering 

into other hubs. It is more likely that the commercial strategy of these hub-and-spoke airlines 

is to remain at “their” hubs where they already have a strong position and work on enhancing 

it rather than to enter other hubs. The logic behind this strategy becomes even more evident 

when considering the fact that when the European aviation market was deregulated, most of 

the international airports already were dominated by a hub-and-spoke carrier. This made the 

defence of possessed hubs easy but entry into new hubs very difficult and consequently 

airlines were induced to avoid entering into other hubs. 

 

                                                                                                                                                   
169 Relevant Market Notice at p.4 
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Despite the difficulty of entering a new hub airport, there are competitors that actually have 

succeeded with this task and in those cases entry has normally taken the shape of a code 

sharing agreement between the large entrant and a smaller incumbent. For instance, Airports 

International170 recently reported that STAR Alliance has started to seriously compete with 

OneWorld on the congested London Heathrow airport, which traditionally has been a strong 

hub of the OneWorld member British Airways. This has been possible through the integration 

of british midland (bmi) into the STAR Alliance co-operation.171 Despite its actual size, bmi 

must in this case be regarded as relatively small compared to BA. This example shows that it 

is theoretically possible for competitors to make a relatively fast switch to the relevant 

route(s) by entering into a code sharing agreement with a smaller incumbent that already 

operates an air service on the route(s). 

 

Nevertheless, a further example from Scandinavia shows that a switch to the relevant services 

of this kind might be both limited in time and insecure.172 The largest route of Scandinavia is 

the one between Stockholm and Copenhagen with about one million passengers each year.173 

The largest operator is the STAR Alliance member SAS with 17.5 daily flights in each 

direction.174 Until March 1999 the Finnish OneWorld member, Finnair, competed vigorously 

with SAS on this route by providing both in-house air service and through a code sharing 

agreement with Maersk Air. Maersk Air is a small Danish airline, which do not itself belong 

to any alliance but through the code share with Finnair it indirectly competed on behalf of the 

OneWorld Alliance. Together they offered 8 daily flights in both directions.175 The code share 

with Maersk Air proved to be vital for Finnair’s competitiveness because when the Danish 

airline terminated the agreement and seized to operate on the route in March 1999, Finnair 

was forced to cut down on its frequencies to 2 daily flights in each direction; and in May the 

following year Finnair was eventually forced to stop providing air service on this route.176 

During this time SAS was on the other hand able to increase its frequencies to 18.3 daily 

flights in each direction. As a consequence, OneWorld no longer could compete with STAR 

Alliance on this important Scandinavian route, and SAS almost enjoyed a monopoly position. 

Even though the Commission later condemned the behaviour of Maersk Air and SAS, there 

                                                
170 Airports International Vol.34 No.4 May 2001 
171 [2001] 4 C.M.L.R. 1155-1339, May 2001, Part 5 at p.1160 
172 Commission v. SAS/Maersk Air Case No Comp/D.2 37.444 (SAS/Maersk Air) 
173 SAS/Maersk Air at p.22 
174 SAS/Maersk Air at p.25 
175 SAS/Maersk Air at p.25 
176 SAS/Maersk Air at p.35 
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was nothing unlawful about Maersk Air’s termination of the code sharing agreement with 

Finnair per se. The contract period of two years had come to an end and thus Maersk had 

every right to refuse any future co-operation. 

 

This example shows that even if it might be easy to switch production to the relevant air 

services through code sharing agreements, the competitive pressure achieved is mostly limited 

in time and insecure. Thus, it is not advisable to consider the possibility of this type of switch 

as evidence of supply substitution. For these reasons the present status of network competition 

appears to be too weak to be considered when defining the relevant market and, unless the 

incumbent airlines’ influence over their hub airports is diminished, I believe that network 

competition never can be considered when defining the relevant market.  

6.5.1.3 With respect to geographic aspects? 

Finally, some words have to be said about the Commission’s assessment of airport 

substitutability with respect to the relevant market. Besides flights originating at the 

concerned airports, the relevant market also includes flights originating at the airports whose 

respective catchment areas significantly overlap with the catchment area of the airports 

concerned. This is so because those passengers living in the overlap between the catchment 

areas of two or more given airports may consider taking surface transport to these other 

airports and thus consider these airports as alternative facilities for arrival and/or departure.177 

In other words, the distance between the airports as well as the access to them determines 

airport substitutability. However, it is also determined by the nature of the air services (in 

terms of frequencies, trip duration and prices, etc.) offered at the other airports.178 

 

An example of the importance of surface transport and dense populated catchment areas in the 

determination of airport substitutability can be given from Scandinavia and Finland. The 

distance between the International airport of Stockholm (Arlanda) and the International 

airports of Copenhagen (Kastrup) and Helsinki (Vaanta) normally should prevent passengers 

from regarding these airports as substitutes. However, due to the existence of the Swedish 

high-speed train X 2000, which connects Stockholm and Copenhagen, and the fact that the 

area between the cities is relatively dense populated Arlanda and Kastrup airports could, 

given all other things equal, be considered as substitutes for international flights. On the other 

                                                
177 UAL/US Airways at p.5 
178 UAL/US Airways at p.6 
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hand it is very unlikely that Arlanda and Vaanta airports could be regarded as substitutes 

despite the fact that these airports are just as remote from each other as Arlanda and Kastrup. 

The reason is obviously that the area between the airports is unpopulated and that there exist 

no fast surface transport between Stockholm and Helsinki. 

 

Also regional airports can be considered as substitutes to international airports given that the 

distance, prices and the number of frequencies are acceptable. The Skavsta airport in the 

vicinity of Stockholm can serve as an example. Although it is situated about 100 km from 

Stockholm it most certainly constitutes a substitute to the Arlanda International airport on 

some routes. The establishment of low-price airlines, such as Ryan air, and the easy access to 

the airport from Stockholm, mainly through airport busses, have contributed to that Skavsta 

Airport in the year 2000 experienced the highest increase in passenger traffic in Sweden.179 It 

is facts like these that constitute good evidence that consumers actually do regard an airport as 

a substitute to another. 

 

Given the above-mentioned criteria for determining airport substitutability the Commission’s 

decision, in the UAL/US Airways case, not to include other international airports in the 

relevant market, except those in Frankfurt and Munich, must be regarded as correct.  First the 

distance (of 300 km) between the Frankfurt airport and the international airports in 

Amsterdam, Brussels and Zurich so great that it is doubtful whether the catchment areas of 

the airports overlap. This, however, could in theory be mitigated by fast surface 

transportation. Nevertheless, evidence showed that the fairly dense populated area between all 

these airports were divided on a national basis because few passengers in the Frankfurt 

catchment area regarded flights from non-German hubs as substitutes to those provided at 

Frankfurt. Besides this division, the potentially substitutable air services from Amsterdam, 

Brussels and Zurich were generally more expensive and more time consuming than those 

from Frankfurt but also less frequent. Concerning the Munich airport the only possible 

international substitute was the airport in Zurich. However, a comparison between the air 

services provided at the Munich and the Zurich airports rendered the almost the same result as 

the previous comparison.  

 

                                                
179 The increase was 14 percent compared to Arlanda’s 7 percent, Airport International Vol.34 No.4 May 2001 
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Whether the next decision to exclude all German regional airports from the relevant market 

was correct or not is a more difficult question. Since the regional airports are less remote than 

the international airports and offer almost identical prices to those at Frankfurt or Munich they 

might in theory exercise a significant competitive pressure on the two airports. This fact was 

recognised by the Commission. Nevertheless, it decided to exclude all regional airports from 

the relevant market. The reason was that the Commission believed that consumers would find 

the regional airports less attractive because they were much smaller and offered a relatively 

limited number of frequencies, connections and destinations compared to those at Frankfurt 

and Munich.180 Be that as it may, by founding its decision purely on anticipated consumer 

preferences concerning the characteristics of the services (airports and flights) in question, the 

Commission seems to have ignored one relevant issue, namely the question whether a 

significant amount of the passengers would switch to flights operated at regional airports in 

response to a price increase on flights operated at the Frankfurt and Munich airports so that 

the price increase would be unprofitable. It is possible that many consumers in fact would 

consider flying from a regional airport, despite its smaller size and less frequencies, given that 

the prices are lower. The Commission may, however, still be right in excluding regional 

airports from the relevant market but for different reasons. It is possible that the number of 

frequencies at the regional airports will be too small to meet the increased demand in case of a 

price increase on flights at the Frankfurt and Munich airport; and given the small size of these 

airports it is not certain that the frequencies can be increased in order to meet the new 

demand. For these reasons I believe that it is right also to exclude the German regional 

airports from the relevant market. 

6.5.2 Are the remedies sufficient? 

As we have seen, this narrow market definition inevitably gives airlines’ dominance on at 

least some of the relevant markets. In particular, it is the transatlantic gateways, i.e., the routes 

that connect United States with Europe, that are endangered. The reason for this is that the 

airlines concerned are dominant on both the particular routes as well as on the airport hubs. 

The UAL/US Airways case is no exemption. The Commission’s concern mainly revolved 

around the transatlantic routes, which connected the hubs of Lufthansa with the hubs of US 

Airways. In order to overcome the Commissions concern UAL committed itself to make 

available slots at Frankfurt and Munich airports in order to facilitate new entry so that new 

frequencies on the routs in question could be provided. The Commission accepted these 
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undertakings as sufficient to take away the serious doubts of the concentration and to declare 

it compatible with the common market. As mentioned above, this belief was especially 

founded on the fact that third parties had indicated that they would be willing to enter the 

relevant routes, provided that sufficient slots were available to them for such operations. 

 

In other words the Commission seems to have concluded that the mere divestiture of slots in 

favour of potential entrants would be sufficient to secure new entry at the relevant airports and 

thereby put competitive pressure on the airlines concerned. This is a somewhat strange 

conclusion considering the congestion at the airports in question and the relative size of the 

incumbent airline at these airports. These circumstances are likely to create large economic 

barriers to entry and these barriers might in themselves be very hard for new entrants to 

overcome. As mentioned in chapter 5 large incumbent airlines often have many advantages 

compared to new entrants, in terms of size, feed and strategic advantages, which can 

successfully deter potential entrants from entering an airport (despite the free access of slots). 

When considering these advantages on the present case it is likely that the mere size of the 

combined forces of United and Lufthansa at the airports in Frankfurt and Munich is very 

intimidating at least for smaller competitors. 

 

Furthermore, the size of the hub-and-spoke network operated at the relevant airports by 

Lufthansa together with all airlines within the STAR-Alliance will most likely diminish 

potential entrants’ possibility to acquire the amount of feed needed to operate on the relevant 

routes. This will be even harder if there is no possibility for new entrants to interline with 

STAR-Alliance airlines at these airports or to join the STAR-Alliance frequent flyer program. 

Since the Commission did not force United either to interline with new entrants nor accept 

them in the STAR-Alliance frequent flyer program there is a risk that new entrants will be 

shut out. If potential entrants anticipate this, which they are very likely to do, they will never 

consider entering the relevant markets.  

 

Finally, there is very large risk that United and Lufthansa, in combination or independently, 

will be induced to meet new entry with predatory prices or to deter potential entry by applying 

predatory strategies. This risk is even more severe considering the fact that new entrants have 

to announce their intent to enter the relevant markets three month ahead. The announcement 

of a future entry will alert incumbent airlines and give them an opportunity to take measures 

in order to prevent the entry. One strategy is to set fluctuating prices in order to delude 
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entrants, making pre-entry risk calculations, to believe that entry will be unprofitable. The 

announcement also gives incumbent airlines time to make up strategic plans to face new entry 

should it actually occur. 

 

As a consequence of these advantages, even given the existence of potential competitors, 

entry will not be enabled simply by mitigating the regulatory restrictions at the relevant 

airports. The Commission must also make sure that the competitive conditions for the entrant 

are equal those of the incumbent on the relevant markets. Only then can a real threat of 

competition be established so as to induce incumbent firms not to charge supra competitive 

prices. For these reasons, I believe that the remedies imposed by the Commission in the 

present case are insufficient to establish a real threat of competition on the relevant markets. 

6.5.3 Conclusions 

The general impression of the Commission’s assessment of the relevant market is that it is 

coherent both with respect to EC-competition law and economic theory. It appears that the 

Commission has not deviated either from the Relevant Market Notice or from any other norm 

concerning the definition of the relevant market. The Commission also seems to have fully 

appreciated evidence and reasoning of economic nature and has successfully used this 

information in the consideration leading to the market definition. The definition of the 

relevant market as O&D pairs, including direct and some indirect flights, thus seems to be 

adequately founded and accurate. However, for reasons mentioned above, it appears that the 

remedies imposed by the Commission are far too insignificant to secure entry and to uphold 

”workable competition” in the relevant markets concerned. 

6.6 Conclusions about the Commission’s current policy regarding global 

alliances 

We have now investigated the Commission’s opinion at the conference and its decision in the 

UAL/US Airways merger. The conclusions that can be drawn from the views expressed at 

these occasions is that the Commission has a problem to find a competition policy regarding 

alliances, which will achieve a desirable outcome for society and still conform to the 

fundamental EC-competition goals. In particular the Commission is torn between the desires 

to achieve ”workable competition” in every market and to facilitate the benefits that global 

airline alliances bring to society. 
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This dilemma is easy to observe from statements made at the conference. First, the 

Commission declares that it takes a generally favourable approach towards the development 

of alliances between airlines and that it is prepared to grant immunity to alliances whenever it 

considers that their economic efficiencies and overall benefits outweigh the anti-competitive 

effects, given that these benefits were passed on to the consumers.181 However, it continues by 

emphasizing that it still has as priority to achieve ”workable competition” in every relevant 

market and that it therefore is prepared to condemn those alliances, which endanger 

competition unless the anti-competitive effects can be mitigated. In particular, it expresses 

concerns about the anti-competitive effects of substantially overlapped routes and congested 

airports.182 In other words, the Commission is prepared to prohibit an alliance whenever 

”workable competition” cannot be secured in every relevant market, i.e., every single route, 

even though the alliance can prove substantial benefits to society. However, it claims that it so 

far has solved the dilemma by mitigating the anti-competitive effects of the alliances.  

  

These views and actions were clearly manifested in the United /US Airways merger case.183 

The market definition, which appears to be correct, revealed that some routes, in particular the 

transatlantic gateways, were endangered and that the relevant airports especially on the 

European side were congested. Nevertheless, despite the apparently severe anti-competitive 

conditions the Commission accepted the alliance, under the condition that United gave up 

some slots at the relevant European airports in order to facilitate new entry. 

 

However, an investigation into the general conditions at congested airports reveals that the 

measures imposed by the Commission probably are insignificant to mitigate the anti-

competitive effects.184 This leads to the question why the Commission was satisfied with the 

undertakings of UAL when it has more, far reaching, remedies at its disposal, such as 

frequency reductions, the compulsion to interline and to allow entrants to join the incumbents’ 

frequent flyer program etc.? In common for all these remedies is that they aim at facilitate 

new entry on those city-pair markets that are heavily concentrated. 

  

The only apparent reason for this “procedural construction” seems to be that the Commission 

certainly appreciates the positive effects that global airline alliances have on society but does 

                                                
181 See p.32 
182 See p.32 
183 See p.35ff 
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not want to justify them in terms of efficiency. There is an obvious reason for this. This is that 

the legal authorities of the EU, including the Commission, have traditionally emphasized the 

aim of achieving ”workable competition” and have seen market concentration as the greatest 

threat to this aim. Given this objective and the fact that aviation markets have to be narrowly 

defined, it is natural for the Commission to be concerned about the concentration that 

inevitably will arise in some of the relevant markets. If the Commission would deviate from 

this fundamental aim of EC-competition law and allow airline alliances despite of the 

concentration they cause, it would have to change its current policy. 

 

The alternative policy would have to be based on efficiency, which allows for an analysis of 

the costs and the benefits of certain anti-competitive actions. In the case of founding global 

airline alliances the analysis would involve benefits, such as reduction of fares and 

development of remote communities, and negative effects, mainly the reduction of 

competition. However, the Commission has little experience in analysing legal issues in terms 

of economic efficiency and consequently it does not feel comfortable with using such facts 

and arguments, especially in relation to the defence of a new policy. Furthermore, it is still 

debatable whether efficiency arguments are accepted under EC-competition law. Because of 

this, it appears that the Commission, in an attempt to avoid the issue of choosing competition 

policy and to escape difficult cost-benefit analyses, has concentrated on eliminating the 

experienced anti-competitive effects, yet in a way that suits the co-operating airlines and thus 

facilitates the development of alliances. The interesting question is now what the 

consequences are of the Commission’s current approach. 

7. The consequences of the Commission’s current policy 

In my opinion the Commission’s current approach to uphold ”workable competition” at any 

cost is dangerous because it is not only unfair but also inconsistent and thus leads to legal 

uncertainty. A policy that judges alliances solely with respect to their capability to uphold 

”workable competition” in every relevant market is inappropriate, since it ignores the 

efficiency gains of alliances to the detriment of co-operating airlines, consumers and the 

development of the aviation industry. Such policy would risk denying the concerned airlines 

their potential profits and depriving the large group of interlining consumers of the cost-

reduction and the convenience otherwise achieved; it would also interfere with the natural 
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development of the aviation industry, which is heading towards network operations and 

network competition. The actual protection of competition achieved by this policy, to the 

benefit of some consumers and smaller competitors, can in my opinion never compensate the 

loss of these positive effects. Consequently, in my opinion this policy contradicts the public 

interest. 

 

It appears that the Commission’s approach to prohibit restrictive alliances in order to uphold 

”workable competition” in all the concerned relevant markets is intended to serve as a 

protection for the consumers and for smaller competitors in those markets. If competition in 

some of these markets was distorted, these groups would certainly be exposed to potential 

abuse from the concentrating airlines. However, regarding airline consumers, the investigation 

of Brueckner and Wahlen185 revealed that this group is not homogenous but could actually be 

categorized into two different groups, those who normally only flew the hub routes and those 

who normally used the whole network. It was also shown that the group of consumers that 

simply flew the hub routes was relatively small compared to the total number of consumers. 

Thus, the effect of the Commission’s current approach will be that a relatively small group of 

passengers, mostly businessmen that frequently restrict their travel to large hub routes, are 

protected from monopoly abuse, even when this will be at expense of the relatively large 

group of consumers that use the whole network. From a consumer perspective this is not 

satisfactory, since priorities is set to protect a consumer minority instead of increasing the 

total benefit of consumers as a category. 

 

Nevertheless, smaller competitors might benefit from the current approach, i.e., if the 

Commission correctly estimates the remedies needed to be imposed on certain concentrations.  

It is obvious that the Commission so far has taken a rather lenient approach towards co-

operating airlines so it is uncertain whether the remedies imposed actually supports smaller 

competitors. However, even if the Commission so far has been at least moderately successful 

in mitigating the anti-competitive effects to secure ”workable competition” and promote the 

development of alliances, it is not certain that this always will be possible. Should the 

mitigation of the anti-competitive effects fail, the Commission would have to, in accordance 

with its current approach to protect ”workable competition” at any cost, prohibit certain 

alliances. Certainly this would benefit smaller competitors, however, it would also have 
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negative consequences for society as it is deprived of the potential efficiency gains that global 

airline alliances provide. 

 

Finally, the development of network operations, which is the most efficient way of running air 

services, runs the risk of being restricted and network competition threatens to be distorted by 

the current policy. If the Commission is forced to act in accordance with its current policy and 

condemn alliances when the anti-competitive effects cannot be mitigated, it will restrict the 

development of network operations and restrain the airlines from generating benefits to 

society. There is also a risk that the Commission will distort competition in the aviation 

market since alliances will be determined with respect to which markets they operate on and 

not with respect to how much benefits they generate to society. The Commission might be 

forced to condemn alliances, which overall benefits to society are great, for the only reason 

that they operate on already concentrated markets and from congested airports. As a 

consequence, the airlines that are denied to co-operate will have a competitive disadvantage to 

airlines that are allowed to do so. This is not only inefficient it is also unfair. 

 

It is not the conduct of the airlines that has created the present market characteristics of some 

large competitors and a number of new small competitors as well as heavily congested 

airports; these characteristics are, as mentioned above, the result of the international aviation 

regulations. It is through them that the international aviation market has been divided and a 

few airlines have been promoted. Thus, given that the larger carriers produce the same 

benefits and harm fewer consumers than they favour when they join forces in an alliance, it 

would be unfair to let them compete on unequal terms by allowing some and prohibit others 

due to their geographic location. 

 

This fairness issue must also be analysed with respect to smaller competitors. As mentioned 

the fact that small competitors are small is due to the international regulations under which 

certain airlines were promoted. Thus, as the market now adapts to the new conditions caused 

by the deregulation it is inevitable that these non-promoted airlines have a disadvantage 

compared to the larger competitors, in terms of size on the relevant routes and presence at the 

relevant airports. This would never have happened had it not been for the regulations. The 

development of hub-and-spoke networks would have occurred much earlier and all airlines 

would have competed on equal terms, in the sense that no “public aid” was involved. As a 

consequence, the presence of airlines on the relevant markets and at the relevant airports 
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would probably have been more spread. However, to realize these “first best” conditions, 

given the current market situation, the Commission would have to expropriate all the slots 

from the dominating airlines and reallocate them on an equal basis. Since this obviously is 

impossible, one could take the view that it is nothing but fair to protect smaller airlines from 

the large carriers because they were disadvantaged from the start.  

 

However, seen from a broader perspective, i.e., by weighing the interest of protecting smaller 

competitors against the interest of promoting the development of network operations and 

network competition one would come to the conclusion that it is better to emphasise the 

development of network operations and network competition because this would have the best 

outcome for society. Nevertheless, since the Commission has set as policy to uphold 

”workable competition” in all the relevant markets at any cost it implicitly emphasises the 

protection of smaller competitors. Thus, by prohibiting larger competitors to join together in 

alliances, the Commission will, through this market interference, only replace the distortion, 

created by the international aviation regulations, with a new distortion and further prevent the 

development of networks and deprive society from the benefits. The result will again be 

unfair. 

 

As a consequence, in the case of regulating competition in the aviation industry, there are 

many circumstances, which indicate that a policy based on the aim of upholding ”workable 

competition” is inappropriate. The question now is if there exist alternative policies that are 

better able to extract the benefits of global airline alliances without contradicting to EC-

competition policy including merger policy and EC-competition law. The perhaps most 

realistic alternative would be a policy that is based on efficiency. The following two chapters 

will be dedicated to explain the foundations of such a policy and to test its conformity with 

the current EC-competition policy including merger policy and legislation.    

8. Suggestions to an alternative competition policy concerning global 

airline alliances 

Instead of applying a policy that emphasises the aim of achieving ”workable competition” in 

every aviation market, it would be more appropriate to adopt an efficiency-based approach186, 

which emphasises the aim of efficient resource allocation, with respect to global airline 

                                                
186 From now, the “efficiency policy”. 
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alliances. As already implied the foundation of such a policy will the value norm “efficiency”, 

which will be measured in terms of utility for the society. The standard measures of efficiency 

will be the Pareto and the Kaldor Hicks criteria. In order for the Pareto criterion to be fulfilled 

a transaction must have made at least one person better off and nobody worse off. A 

transaction that satisfies this requirement has created a Pareto improvement, an increase in 

efficiency, and must therefore be considered as desirable for society. In order for the Kaldor 

Hicks criterion to be fulfilled it is sufficient if a transaction makes so many better off that they 

in theory could compensate the ones made worse off and still be better off. A transaction that 

satisfies this condition has created a Kaldor Hicks improvement and is also considered to be 

efficient and desirable for society. The notion behind this is that if every transaction were to 

be seen as one game out of an endless amount of games, everybody would eventually end up 

as the ones being made better off. Thus, given that all people participate on equal terms and 

that every one of them behaves rationally, they would be willing to accept the Kaldor Hicks 

criteria. Even though this notion sounds reasonable in theory, there are some doubts to 

whether people actually would accept the Kaldor Hicks criterion. However, as we shall see, 

this line of reasoning seems to be very suitable for aviation markets, in particular with respect 

to consumers. 

 

The practical effects of the ”efficiency policy” is that the Commission must stop emphasizing 

the aim of achieving ”workable competition” in every relevant aviation market when 

determining whether global airline alliances should be declared compatible with the common 

market. Instead, the Commission would have to look at the total effects of global airline 

alliances on the whole aviation market. This should be done in terms of a clear-cut efficiency 

analysis, in which the negative effects of decreased competition in some of the relevant 

markets are weighed against the positive effects of global airline alliances, such as possible 

cost reductions that can be redistributed to consumers. This does not imply that the current 

method of defining the relevant market is wrong or that the competitive concerns resulting 

from the market definition should be taken lightly. It simply means that the Commission must 

view the reduction of competition from another perspective, i.e., as a negative effect, which 

could be mitigated through sufficient undertakings from the investigated companies or 

defended with proper efficiency arguments187. The arguments that may become relevant 

mainly involve efficiency improvements, which lead to cost reductions that can be passed on 

                                                
187 The “efficiency defence” should be similar but not identical to the one accepted under the rule of reason 
analysis applied in the United States.  
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to consumers in terms of reduced fares and more convenient travel. It may, however, also 

involve improvements, such as the creation of new markets to the benefit of consumers and 

remote communities. 

 

Thus, the major consequence of this change in policies would be that global airline alliances 

that threat to reduce competition in some of the relevant markets would be able to defend this 

disadvantage in terms of efficiency. The reason to why such an “efficiency defence” should 

be allowed in the case of global airline alliances is primarily not because of the benefits that 

the companies will extract from the efficiency improvements. On the contrary, it is because 

the efficiency gains often can be distributed to other interest groups of society and thereby 

alliances can contribute to the achievement of the socio-political aims188 of EC-competition 

policy. As we shall see the “efficiency policy” will protect the majority of airline consumers 

and promote the economic development of regional as well as central communities. It will 

further promote the integration of communities within the European Union and local, as well 

as regional markets will be brought closer to each other, which will enhance competition in 

general. 

8.1 Short-run effects of the “efficiency policy” 

8.1.1 Consumer perspectives 

From a consumer perspective a policy, which favours efficiency in this manner, would be of 

benefit in the short-run because the large amount of interlining passengers would be better off 

at the expense of the relatively small amount of hub-to-hub commuters and not vice versa. 

This would conform to the efficiency norm because we would most likely experience a 

Kaldor Hicks improvement. This is because it is reasonable to believe that the majority of the 

consumers, which are made better off due to the reduction of fares and more convenience, 

theoretically would be able to compensate the relatively small group of consumers that are 

made worse off from the reduction of competition.189 It is also very likely that the majority of 

the disadvantaged consumers in principle would accept this trade off. The obvious reason for 

                                                
188 This mainly involves benefits from a regional, social, environmental, cultural, consumer and/or industrial 
perspective. 
189 This thought becomes even more reasonable when the co-operating airlines and the remote communities, 
which also benefit from the trade off, are included in the equation. However, this should only be done when 
assessing the overall effects of a co-operation and then all the disadvantaged parties, such as smaller competitors, 
must also be included. In this equation the status of each interest group has already been assessed, i.e., it has 
already been determined which groups that have been made better and worse off by the co-operation and by how 
much. Thus, this calculation succeeds the one presented here. 
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this is that the two categories of winning interline consumers and losing hub-to-hub 

consumers are not constant. An investigation of an individual consumer’s demand pattern 

would reveal that he travels both routes where he must interline and hub-to-hub routes. This 

indicates that he belongs to both groups at different points in time. However, since the group 

of interlining consumers on average is much larger than the group of hub-to-hub consumers, 

the investigated consumer would statistically seen make more “interline” travels and therefore 

belong to the benefited group more often than to the disadvantaged group. Therefore, given 

all other things equal, it can be statistically concluded that the majority of the consumers will 

benefit from alliances over time. 

 

Nevertheless, there will be a relatively small group of consumers that have to travel the hub-

to-hub routes more often than routes where they have to interline. This group would primarily 

consist of business passengers because they frequently have to travel between large 

commercial areas where it is most likely that hubs are located. Statistically seen these 

consumers would therefore lose over time. However, since business passengers normally fly 

with corporate tickets, which they do not have to pay for themselves, it is in reality 

corporations that will be the potential disadvantaged party from the trade off. Corporations 

however are able to protect themselves against increased prices in certain markets because 

they are able to engage in negotiations with the airlines directly and capable of buying a 

bundle of tickets. Since corporations usually need tickets for all kinds of routes and 

destinations and normally know in advance how many tickets they need, they can negotiate an 

overall competitive price for all the tickets. Consequently, there will be almost no consumers 

that are made worse off in the short-run from the reduction of competition on some hub-to-

hub routes. 

8.1.2 Producer perspectives 

Another party that will be disadvantaged in the trade off is the group of smaller competitors, 

whose competitive strength will be diminished compared to the co-operating airlines on the 

relevant routes. In contrast to consumers this group is not likely to agree to this trade off 

because their competitive disadvantage will be permanent. However, from an efficiency point 

of view it is in principal not right to protect these competitors, because this would lead to an 

inefficient result as resources would be allocated to less efficient users. On the other hand, by 

allowing firms to compete in the market without governmental interference, less efficient 
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firms will be eliminated and the resources would be allocated to the most efficient user. This 

will in turn lead to cost reductions and increase of quality. 

 

Applying this notion on the aviation market one can say that smaller competitors who can be 

eliminated without protection are in principal inefficient. The reason for this is that smaller 

airlines still operate linear routes on a small scale, which as we have seen, is less efficient than 

operating hub-and-spoke systems. Thus, these airlines will have problems receiving the 

sufficient size and amount of feed where they operate but these problems will be particularly 

severe in the presence of larger air carriers that operate hub-and-spoke systems. Should, 

however, a smaller airline run operations more efficiently than a larger air carrier, it is 

reasonable to believe that the larger carrier, given that it behaves rationally, would purchase 

services from the smaller competitor or absorb the smaller airline into its network and allocate 

its own resources elsewhere. Consequently, from an economic point of view smaller linear 

airlines are not able to compete with large hub-and-spoke carriers. They will either be 

eliminated or integrated into the larger air carriers’ network. Seen from this perspective, there 

is, in principle, no reason to protect smaller airline competitors from the larger carriers, 

because it is only desirable to retain efficient airlines in the market. 

 

However, seen from a fairness point of view and considering the fact that the smaller airlines’ 

competitive disadvantage compared to the larger air carriers is a result of governmental 

interference in the aviation market, one could come to the conclusion that it is justified to 

prohibit larger competitors from joining together in alliances, in order to protect smaller 

competitors per se. Nevertheless, for reasons mentioned in the previous chapter, this 

conclusion will only hold if one compares the interests of smaller airlines and larger air 

carriers separately. If one includes other interests, such as the development of the aviation 

industry into an efficient network industry, which definitely will benefit the majority of airline 

consumers, communities not to mention the co-operating air carriers themselves, the interests 

of protecting smaller airlines and the social benefit they provide in terms of jobs and 

insurance of competition would weigh rather light. Consequently, seen from this perspective, 

as one should, it is fair not to protect smaller competitors. 

8.2 The anticipated long-run effects of the “efficiency policy” 

As more alliances are being allowed and the aviation market becomes more concentrated, 

there is a risk that the market structure will change from monopolistic competition to an 
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oligopoly. This will give the market participants more opportunities to collude and charge 

excessive prices for their services at the expense of all the consumers. Thus, from a long-run 

perspective, the Commission’s fear of concentrated markets is not unfounded. Since it is 

reasonable to believe that a free development of network operations in the aviation market 

eventually will lead to network competition between a few alliances and consequently to an 

increased risk of tacit collusion, one must take this into account before enforcing a policy, 

which promotes this development. However, as we have seen above, the typical market 

conditions in the aviation market generally prohibit airlines to successfully engage in tacit 

collusion. Consequently, even though the aviation market would become more concentrated 

as more airlines join together in alliances, there are no indications that the risk of tacit 

collusion would increase due to this concentration. There are other, more positive, long-run 

effects of a policy that generally accepts alliances. As more alliances are formed between 

airlines of different national origin, the integration between communities within as well as 

outside the European Union will be promoted. This will probably also lead to an economic 

upswing not only for remote communities but also for the major hub cities within the Union. 

Furthermore, the creation of alliances will definitely degenerate the old notion of “national 

flag carriers” and perhaps these former “national champions” of the aviation industry will be 

converted to so-called “Eurochampions”. This will also increase the integration. For these 

reasons it is likely that society will retain the benefits of alliances in the long-run. 

9. Does the “efficiency policy” conform to EC-competition policy 

including merger policy and EC-competition law? 

The ”efficiency policy” would conform to most of the competition goals of the European 

Union. It would certainly improve the conditions for the majority of the consumers and 

improve the allocation of resources. It would also promote the integration goal of the 

European Union, as communities are being brought closer to each other and “national 

champions” are being replaced by “Eurochampions”. On the other hand, these benefits will be 

achieved at the expense of a little fraction of the consumers and smaller competitors. In other 

words, with this approach it would not be possible to uphold ”workable competition”. 

Nevertheless, it is reasonable to argue that the disadvantage of diminished competition in a 

few markets is negligible compared to the overall efficiency and socio-political improvements 

that global airline alliances provide society. As a consequence of this reasoning, the aim of 

”workable competition” should in some cases submit to the efficiency aim and the socio-
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political aims of EC-competition policy in order to achieve the best outcome to society. The 

”efficiency policy” would enable considerations of pros and cons in this manner. The question 

is now whether such considerations conform to EC-competition policy, including merger 

policy, and EC-competition law. Unfortunately, a consideration of pros and cons through 

which efficiency and socio-political aims can outweigh the aim of ”workable competition” is 

generally not accepted in EC-competition law. The aim of “workable competition” seems to 

have an elevated status in the EC-competition policy, which, as we shall see, also is expressed 

in the EC-competition statutes. This means that the aim of ”workable competition” generally 

cannot submit to any other aim, it must always be achieved. Thus, even given that the benefits 

of global airline alliances obviously outweigh the disadvantages it is doubtful that an 

“efficiency defence” could be accepted from an EC-competition law perspective. 

 

This is especially apparent concerning cases under Article 81 of the EC Treaty, which deals 

with agreements between undertakings. Article 81 involves a 2-step procedure where section 

1 determines which contracts that should be declared incompatible with the common market: 

 

“The following shall be declared incompatible with the common market: all agreements 

between undertakings … which have as their object or effect the prevention restriction or 

distortion of competition within the common market.”190 

 

This is followed by section 3, under which a contract that falls under section 1 may be granted 

an individual exemption provided that the conditions in section 3 are satisfied: 

 

The provisions of paragraph 1 may, however, be declared inapplicable in the cases of any 

agreement … which contributes to improving the production or distribution of goods or to 

promoting technical or economic progress, while allowing consumers a fare share of the 

resulting benefit and which does not: 

 

(a) impose on undertakings concerned restrictions which are not indispensable to the 

attainment of these objectives 

(b) afford such undertakings the possibility of eliminating competition in respect of a 

substantial part of the products in question191 

                                                
190 Article 81(1) of the EC Treaty 
191 Article 81(3) of the EC Treaty 
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Due to this structure there is little room for an “efficiency defence“ under Article 81 because 

if this was allowed and a narrow interpretation of Article 81(1) was adopted, most cases 

would be decided under that section. This would, in turn, diminish the importance of Article 

81(3). Unfortunately, according to the Commission, any such change could be made only 

through a revision of the Treaty.192 

  

A question, which consequently arises, is whether Article 81(3) may or should be applied to 

exempt agreements on efficiency and/or socio-political grounds. Article 81(3) sets out four 

criteria, all of which must be satisfied if an exemption is to be granted. There are two positive 

and two negative criteria. The positive criteria embrace the improvement of the production or 

distribution of goods or the promotion of technical or economic progress as well as the 

requirement to let consumers enjoy a fare share of the resulting benefits. The negative criteria 

embrace the demand that the restrictions are indispensable and that the agreement does not 

afford the parties the possibility of substantially eliminating competition. Whether or not 

efficiency and socio-political arguments should be allowed under Article 81(3) depends upon 

the interpretation of these four criteria. 

 

Since it appears that the European Court of Justice (ECJ) has been willing, when considering 

Treaty provisions, to adopt a teleological interpretation, it is conceivable that the four criteria 

set out in Article 81(3) might be interpreted broadly against the background of the wider 

Community aims and objectives set out in Articles 2 and 3 of the EC Treaty to authorise 

agreements, which provide benefits, for example, from a regional, social, environmental, 

cultural, and/or industrial perspective.193 Furthermore, despite the Commission’s robust view 

set out in the White Paper there are a number of cases in which socio-political objectives, in 

fact, have impacted on decisions to exempt agreements pursuant to article 81(3).194 These 

cases show that the Commission’s decision to exempt an agreement may in some 

circumstances be prompted or affected by the social and/or industrial benefits resulting from 

the agreement. Unfortunately, however, the Commission or the ECJ have so far never, at least 

not directly, considered pure efficiency arguments when deciding a case under Article 81(3). 

                                                
192 Commission statement in White Paper of the Modernisation of the Rules implementing Articles 85 and 86 
[now 81 and 82] of the EC Treaty [1999] OJ C132/,[1999] 5 CMLR 208 at section 57 
193 Jones and Surfin at p.192 
194 Jones and Surfin at p.192; See for instance, Ford/Volkswagen [1993] OJ L20/14, [1993] 5 CMLR 617 and 
Stichting Baksteen [1994] OJ L131/15, [1995] 4 CMLR 646 
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Thus, it appears that the primary concern of the Commission in granting exemptions has been 

the impact of the agreement on competition in the relevant market.195 In other words, the 

fourth criterion of Article 81(3), which enforces the need for competition, seems to have an 

elevated position above the other criteria. For these reasons it is very doubtful that efficiency 

arguments would be accepted under Article 81, in particular if it meant that the aim of 

”workable competition” would be threatened. 

 

Regarding merger cases, it is much less clear whether an “efficiency defence” could be 

accepted under the current legislation. The Merger Regulation has not the same rigid structure 

as Article 81, which could, at least in theory, give room for different interpretations. 

 

Article 2(1) of the Merger Regulation first sets out the legal appraisal of concentrations with a 

view to establishing whether or not they are compatible with the common market. Hereby it 

declares that the Commission should take into account the need to maintain and develop 

effective competition within the common market, in particular, the structure of all the markets 

concerned and the actual or potential competition….196 However, it further declares that the 

development of technical and economic progress also should be considered, provided that it is 

to consumers’ advantage and does not form an obstacle to competition.197 Article 2(3) then 

goes on and declares that a concentration, which creates or strengthens a dominant position 

as a result of which effective competition would be significantly impeded in the common 

market or in a substantial part of it, shall be declared incompatible with the common 

market.198 

 

The question is now whether an “efficiency defence” may be accepted under Article 2 of the 

Merger Regulation. Judging by the mere formulation of this statute it first appears that the aim 

of ”workable competition” has an elevated status even in the case of mergers. Efficiency 

matters may only be considered if they do not form an obstacle to competition and 

concentrations will be forbidden whenever the result is that effective competition is 

significantly impeded in the common market. Furthermore, there is no case in which the 

Commission has actually applied the ”efficiency defence” to clear a merger, which creates or 

                                                
195 Jones and Surfin at p.199 
196 Article 2(1)(a) of the Merger Regulation 
197 Article 2(1)(b) of the Merger Regulation 
198 Article 2(3) of the Merger Regulation 
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strengthens a dominant position, on account of its efficiency benefits.199 These facts might 

give the impression that an “efficiency defence” is not accepted under Article 2 of the Merger 

Regulation. Nevertheless, legal scholars still disagree on how to interpret Article 2. Faull and 

Nikpay for instance argue that Article 2(1)(b) should be interpreted literally and consequently 

claim that the Commission is not entitled to apply an ”efficiency defence” where this leads to 

an obstacle to competition. 

 

“The Commission has in some of these cases included a discussion 

of the impact of technical and economic progress in its decision in 

the case … However, the Merger Regulation does not allow for an 

efficiency defence in the sense that the negative effects of a merger 

are weighed up against the positive effects of the merger. The 

Merger Regulation only allows efficiency considerations to be 

included in the assessment `provided that it is to the consumers 

advantage and does not conform an obstacle to competition 

(Article 2(1)(b)”200 

 

Jones and Surfin, on the other hand, indicate that this interpretation perhaps is too rigid and 

that it therefore is possible to make a teleological interpretation of Article 2(1)(b). Thus, they 

do not share the rigid view of Faull and Nikpay.  

 

“The regulation may have been drafted tightly to preclude broad 

industrial policy concerns infiltrating the assessment process but 

changes could be made to permit mergers which lead to significant 

cost savings even where they result in the enhancement of 

competitive advantages of the firms involved.”201 

 

This discrepancy in opinions may be the key to accepting an ”efficiency defence” under 

Article 2 of the Merger Regulation because the authority of the Commission must be decided 

through an interpretation of Article 2. Unless the Commission’s silence should be interpreted 

as if it is not entitled to apply an ”efficiency defence” under Article 2, it is not certain whether 

                                                
199 Jones and Surfin at p.797 
200 Faull, J., and A.Nikpay, The EC Law of Competition, Oxford University Press, 1999, at p.167, cited in Jones 
and Surfin at p.797 
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it actually has such authority or if such actions would demand a revision of the Merger 

Regulation. In any case, until the Commission or the ECJ express a clear opinion on this 

matter, it appears reasonable to assume that the issue still is uncertain. Now considering the 

development in the airline industry, this industry provides an excellent opportunity for the 

Commission to test its authority regarding the application of an ”efficiency defence” under 

Article 2 of the Merger Regulation. As we have seen, mergers between airlines provide not 

only large and evident efficiency gains they also generate a significant although relatively 

small cost of loss in competition. Thus, the facts to base the decision on are very evident 

compared to merger cases in other industries. For these reasons and on account of the 

immense benefits that global airline alliances provide society at a relatively small cost of loss 

in competition, I urge the Commission to seriously consider to adopting the “efficiency 

policy” considering merger cases. 

10. Final remarks 

No matter which approach the Commission eventually chooses it must chose it with extreme 

caution and closely monitor the development in the aviation market. The era of alliances has 

just begun and the growing importance and future effectiveness of global airline alliances will 

depend to a large degree on the willingness of aviation policymakers and potential regulators 

around the world to acknowledge and facilitate the positive effects of airline alliances in a 

fully global aviation marketplace. 

                                                                                                                                                   
201 Jones and Surfin at p.797 
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