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Abstract

This paper seeks to discern the political factors that determine the results of negotiations in
international cooperation. On the one hand, it makes a contribution to the broader theoretical
debate on international regimes by combining regime theory and theories on globalisation
into an integrated framework for the analysis of international policy results, or in this case
treaties (theoretical objective). More generally, globalisation theory will help us understand
why it has become important to initiate international cooperation, and regime theory to
elucidate how these international cooperations emerge. To many observers, it is the large
transnational corporations of the rich North, which have done best out of free trade. Through
the huge influence they wield over governments at the WTO (World Trade Organisation),
these corporations have won the freedom to move around the globe without restriction,
making use of cheap labour, and locating wherever they can best tap into the largest and
most lucrative markets. Suprastate global governance, such as the WTO and its TRIPs
(Trade Related Intellectual Property Rights) regime, is the response to deal with the reality in
which we live – the globalised reality. But global governance comes to a price. States have
lost their supreme sovereignty in the face of globalisation and the power of the globalised
economy and transnational corporations.
     This paper presents evidence that it does not seem likely that the parties to both the TRIPs
Agreement and the Convention on Biological Diversity, in reality, can meet the obligations
set out by these two agreements. Furthermore, this study points to those negative impacts the
TRIPs Agreement poses to an enhancing of biological diversity and protection of indigenous
knowledge.
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1 Introduction

“Globalisation and homogenisation are now being carried out not by nation states,

but by global powers that control global markets. ‘Free trade’ is the ruling metaphor

for globalisation in our times. But far from protecting the freedom of citizens and

countries, free trade negotiations and treaties have become the primary locations for

the use of coercion and force. The Cold War era has ended, the era of trade wars has

begun.”

Vandana Shiva, 1998.

The world trade is today controlled mainly by rules decided within the global actor WTO –
World Trade Organisation. The WTO has in a couple of years become a global actor in the
field of power with great authorities to carry through its decisions. The main purpose with
the WTO is to reduce and abolish tolls and other trade barriers in the favour for the doctrine
of free trade. What is defined as trade barriers within the WTO has great influence on
national consumer-, environmental- and developmental politics. The WTO domains go far
beyond tolls and embrace for example also a totally new global patent regulation, which also
includes plants and genes. The trade rules therefore affect in a crucial way people’s lives in
south and north and the worlds environment. That’s one of the reasons to the increasing
number of states and international environmental- and developmental organisations
engagement in the debate concerning the political regulations for world trade.
     For a long time trade policy related questions has been a concern for a few politicians and
officials and has rarely attained any greater attention in media. But during 1998 the question
of MAI (Multilateral Agreement on Investment), a global investment treaty that was
negotiated within the OECD, raised a debate, which reached beyond the regular arena. The
MAI were criticised, among others by hundreds of environmental-, solidarity- and union
organisations around the world, because the multinational companies position would be
strengthen at the expense of those political appointed authorities (states, regions). The same
main question is now debated all over the world in relation to the WTO:s regulation. Many
critics see WTO as undermining national sovereignty, gaining greater powers as it is
regulating more and more and diminishing states authority within its own borders. One of
these areas, which the WTO has total control of, is in the field of “intellectual properties”.
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1:1 The Current Challenge
The term “intellectual property” (IP) refers to a variety of rights granted by a state authority
to protect inventors or artists from losing control over their ideas or innovations.1 Not long
ago, the term was scarcely heard outside of a small circle of inventors, government
bureaucrats, and patent lawyers. Today, however, it is widely discussed in the context of
international trade, agriculture and development.
     The intersection between IP and biodiversity has raised a policy debate over its wider
implications for society. The challenge is formidable because science, technology, and social
and legal thought that relate to biodiversity and IP are evolving rapidly. Policymakers are
faced with complex debates relating to IP and biodiversity in multiple intergovernmental
fora, such as the WTO. Advances in science and technology have changed the way society
uses and values biological diversity. This has created a situation were our practical
knowledge is greater than our theoretical. We have the solution right before our eyes but
theoretical and conceptual we are behind.
     A growing number of countries are faced with the problem that their IP laws are being
expanded to include a variety of biological materials and processes. In most cases, these
expansions of scope are being undertaken in compliance with minimum standards
established in international trade agreements such as the WTO:s TRIPs Agreement (Trade-
Related Aspects of Intellectual Property rights). Consequently, policymakers are being faced
with the daunting task of drawing a line in the sand between those biological materials and
processes that can be made subject to IP protections and those that can not.
     The debate surrounding control and ownership of IP in biological resources spans local
communities, national governments and intergovernmental organisations.2 At all levels, there
are enormously diverse actors and stakeholders and, not infrequently, intense conflicts
between them. There are differences of opinion regarding how the benefits of biodiversity
should be shared and whether or not (and to what extent) biological materials should be
subject to IP claims. For some governments, policymakers, scientists, private sector
representatives and NGOs the subject is perceived primarily as a finance and trade issue. For
others it is a topic relating to agriculture, food security and human rights. And for still others
it is debated in the context of the environment and development.

                                                
1 Intellectual property (IP) is often used as a collective name for rights such as patents, trademarks, trade secrets,
copyrights, plant breeders’ rights, etc. IP refers to private rights granted by a state authority to IP “owners” for a
specified time period, so that they can control whether or not, and under what circumstances, others can use their
ideas or innovations. For further interesting reading see Vandana Shiva’s (1998)  “Biopiracy – The Plunder of
Nature and Knowledge”.
2 For further interesting reading on the diverse discussions around intellectual property rights see Panagariya
(1999) TRIPs and the WTO: An Uneasy Marriage, Shiva (1998) Biopiracy – The Plunder of Nature and
Knowledge and Juma (1999) Intellectual Property Rights and Globalization: Implications for Developing
Countries.
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The World Trade Organisation’s Agreement on Trade-Related Intellectual Property rights
brings intellectual property to centre stage in international trade negotiations and obliges
member nations to implement national IP laws for plant varieties and other biological
materials. However, there are critical voices that claim that existing IP regimes do not
recognise or protect the domestic genetic resources and knowledge. Some believe that
existing IP regimes does in fact appropriate the genetic resources and knowledge of domestic
farmers. “Recent IP claims on plants and human genetic materials, for instance, have
provoked charges of ‘biopiracy’ in many regions of the world and others insist that claims of
biopiracy are based on ignorance or a misunderstanding of the principles and application of
IP rights.” 3

     The development of new genetic technologies, stimulated, in part, by IP protection, has
led to the commercial introduction of biotechnological products for agriculture and human
health. However, international IP laws, such as the TRIPs Agreement, covering new seed
technology increasingly allow, and forces, for national laws to restrict the right of farmers to
save and re-use proprietary seed. Similarly, scientists are developing genetically engineered
plants that are designed to yield sterile seed. Genetic seed sterilisation, if commercialised,
could potentially restrict the ability of farmers to save and re-use seed from their harvest.
     Environmental issues emerged in the late twentieth century as a major focus of
international concern and activity. Understanding the causes and impacts of global
environmental change is an urgent task in our globalised reality. So too is improving
knowledge of how to develop effective responses and regimes to handle environmental
problems.

1:2 The Objective of the Study
This paper seeks to discern the political factors that determine the results of negotiations in
international cooperation. On the one hand, it makes a contribution to the broader theoretical
debate on international regimes by combining regime theory and theories on globalisation
into an integrated framework for the analysis of international policy results, or in this case
treaties (theoretical objective). More generally, globalisation theory will help us understand
why it has become important to initiate international cooperation, and regime theory to
elucidate how these international cooperation’s emerge. In other words, it has become
important to initiate international cooperation to deal with global problems and concerns, for
example environmental problems. The national arena, for dealing with these problems, has
become too little. Or the problems of the environment have become too complex and
difficult, not to say too expensive, for the national governments to solve by their own. This
has created a need for international cooperation. When cooperation has been initiated it is
                                                
3 The Crucible II Group, Seeding Solutions – Volume 1. Policy options for genetic resources: People, Plants and
Patents revisited, Litopixel, Rom, 2000: 5.
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interesting to investigate the various actors and how they affect the outcome. This papers
theoretical framework (the integration of regime theory and theories on globalisation is a
analytic moment in it self), which will be used to analyse how various actors carry through
its interests in international cooperation (TRIPs Agreement) and what these interests is based
on, is, thus, the main purpose.
     Moreover, the framework is also applied and partly tested in an empirical case study
intended to explain the connection between the actors and the negotiation results in the
formation process of the TRIPs Agreement (empirical objective). Furthermore, this paper
will, in generally, investigate the relationship between IP regimes and biological diversity,
and in particular, the TRIPs relationship to the Convention on Biological Diversity. This
papers empirical analysis of the TRIPs Agreement, which is seen as a formalised agreement,
will focus on the negotiations during and after its establishment in 1995 up to now. The
focus is, thus, shifted away from the actual implementation and effectiveness off the TRIPs
Agreement. The reason for not focusing on the effectiveness and implementation is mainly
practical, since the TRIPs Agreement has not been in function for a satisfactory amount of
time in order to gain adequate knowledge about its effectiveness.
     The theoretical objective and the empirical objective should not, however, be understood
as separated from each other. By applying the theoretical framework on the TRIPs regime
the overall objective is to achieve a method for analysing international cooperation that
acknowledge the interests of various actors based on power and capitalism. The TRIPs
Agreement formation process will, thus, help us to investigate the main purpose, which is the
theoretical objective.
     In the light of this, three explicit questions will serve as the tools in this paper in order to
investigate both the theoretical- and empirical objective: (1) Does the TRIPs Agreement play
a role in enhancing biodiversity, is it neutral, or will it have a negative impact? (2) Can
national governments meet their obligations to the TRIPs Agreement, while fulfilling
national responsibilities to recognise, protect and promote natural resources and the
knowledge of indigenous farmers consistent with the Convention on Biological Diversity?
(3) How can the TRIPs Agreement be understood in a globalised reality and does it affect
nations sovereignty?

1.3 The Applied Method
The practical method, which is used in this study, can be compared to a deductive method. In
such studies, also often called hypothetic-deductive method, the procedure is to go from the
general (universal/abstract) to the individual (specific/tangible).4 “From out the existing

                                                
4 As opposed to an inductive method that use the reverse methodology; from the individual to the general. You
start by observing single experiences and from that make generalisations. The risk here is that you do not know
anything about the range of the theory and overload the study with theory.
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theory, hypothesis is derived which is then contested in the relevant case.”5 This means that
when you conduct a deductive study, you view the empirical material in relation to the
broader context that encloses it (the theory). Thus, the theory has a prominent position in
deductive studies and the ideal is that the theory creates a deductive system. In other words,
that it contains basic theses, rules for derivation of new theses and a system for sequel
theories.6 Theoretically adherences to law and explanations cannot be tested directly against
reality because they are based on simplifications. The theory must therefore, according to
Wallen, “contain ‘bridge principles’ that specify the relation to observable phenomenon.”7

To test your hypothesis demands knowledge about the field of investigation. The point of
departure for the deductive method is therefore a fixed frame of understanding, which means
that when you interpret concrete experiences in every day life, or predict certain relations
from out a fixed frame of understanding, you make a deductive conclusion.8

     A problem, however, that can arise in this methodological choice is that you mould the
reality to fit the theory. The problem between reality and theory can be overcome by self-
reflection and critical reflection over the empirical material, which is used. One has to be
aware that the subject always affects the results and that there is no true objective method
that produces truths free from values. Only by recognising this, by taking a critical spirit, the
results will be an honest marriage between empiri and theory. Kirkeby writs “critics mean
that since you know the theory, a deductive study cannot give us knowledge that is
qualitative new.”9 What we do now, however, is that the connection between theory and
empiri give us certain knowledge. And discussions whether there are methods for knowledge
accumulation that can give us new knowledge will not be discussed here. The ambition is not
to present any qualitative new knowledge in relation to the TRIPs Agreement, but to
problematise the area by using globalisation theory. What is new, though, is the theoretical
framework for analysing cooperation and important ingredients, such as power and
economic rationality (capitalism), which affect the outcome of the cooperation.
     But it should not, however, be understood that the deductive method in this paper is used
in its purest form. A closer analysis of the method used here would certainly show a mixed
approach of deductive and- inductive method. The main approach, though, can be compared
to a deductive method since the starting-point, for this paper, is an understanding of the
reality corresponding to globalisation tendencies. Therefore, globalisation theory will not be
used to analyse weather we have a globalised reality or not. In the chapter presenting
globalisation theory (The Meaning of Globalisation) there will be a short presentation of
                                                
5 Patel, R., Davidson, B., Forskningsmetodikens grunder – Att planera, genomföra och rapportera en
undersökning, Studentlitteratur, Lund, 1998: 21. (In Swedish).
6 Wallén, G., Vetenskapsteori och forskningsmetodik, Studentlitteratur, Lund, 1997: 45. (In Swedish).
7 Ibid.
8 Andersen, V., Gamdrup, P., Om problemformulering och projektarbete. In Heine Andersens (ed)
Vetenskapsteori och metodlära – En introduktion, Studentlitteratur, Lund, 1998: 33. (In Swedish).
9 Kirkeby, O.F., Abduktion. In Heine Andersens (ed) Vetenskapsteori och metodlära – En introduktion,
Studentlitteratur, Lund, 1998: 144. (In Swedish).



Mattias Johansson The Environment And Trade Conundrum

11

approaches that take a sceptical standpoint towards globalisations be or not to be. This is
only to give the range of the various approaches that exist in globalisation theory. The
discussion, however, will be tinged by theories that criticise and problemize the reality due
to the downsides of globalisation. This is to say that the reality is pre-understood from out a
regime- and globalisation theoretical perspective, which can be said to constitute a frame of
interpretation.

1.4 The Outline of the Study
This study is divided into six chapters, which is organised in two parts. After this
introductory chapter, a presentation of the theoretical framework of the present study will be
established in chapters 2-3. The empirical analysis is, thereafter, carried out in chapters 4-5.
And last, but not least, there will be an ending discussion in chapter 6.
     Chapter 2, called The Meaning Of Globalisation, gives a short introduction to
globalisation theory and sections 2.1, 2.2, and 2.3 presents three overarching approaches to
understand and explain the changes in culture and information, economics and governance,
due to globalisation.
     Chapter 3, called World Trade Organisation – A New Global Actor, presents a short
introduction to the WTO, its rules and how it functions.
     Chapter 4, entitled The Nature Of Regimes, starts with a discussion on the development of
regime analysis, followed by what the principal characteristics of an international regime are
in section 4.1. The following section (4.2) contains a discussion on three streams of analysis
that each point to separate driving forces in the emergence and formation of regimes and
section 4.3 presents how to classify regimes.
     Chapter 5, entitled Globalisation And International Regimes, initiates the empirical
analysis of the TRIPs Agreement and the chapter is divided into three sections concerning
environmental regimes (5.1), the tenor of the TRIPs Agreement (5.2), and the TRIPs regime
formation process (5.3). In this chapter the theoretical- and empirical objective of this study
will be joined together in order to understand how and why the TRIPs Agreement were
formed, by folding the empirical findings and the theoretical framework into one coherent
discussion. Furthermore, this chapter will discuss the relationship between the TRIPs
Agreement and the Convention on Biological Diversity and the implications of TRIPs in our
globalised world.
     Chapter 6, called Final Remarks, ends this study and brings together and summarises the
main findings of the study and presents suggestions for future areas of research in the
context of future developments of regime analysis.



Mattias Johansson The Environment And Trade Conundrum

12

2 The Meaning of Globalisation

“Globalisation can…be defined as the intensification of worldwide social relations

which link distant localities in such a way that local happenings are shaped by

events occurring many miles away and vice versa.”

Anthony Giddens, 1990.

There is a widely shared – almost taken for granted – view that the world is changing more
rapidly and dramatically at the start of the twenty-first century than ever before. Although it
may not be a term we all use, many of the changes seem to be associated with what has been
called “globalisation”. The notion of globalisation has become quite popular in a short time,
both in the daily vocabulary of newspapers, business representatives, state officials and non-
governmental organisations, international organisations, and in the social science. Before the
early 1980s the concept of globalisation could hardly be found, neither in academic studies
nor in popular newspapers and magazines. Within one decade, however, this notion has
reached a firm position in the social sciences and is at the moment one of the leading
concepts to analyse and indicate a changing character of the modern world. “The net result
of globalisation as an historical process is a wide range of new emerging local-global
relationships.”10 Castells argue “The main activities; production, consumption and
circulation, as well as theirs components (capital, labour, raw materials, industrial
management, information, technique, markets), characterise the global economy, by being
organised in global scale, either direct or through a network of connections between
economical agents.”11 In other words, the classical notion of space- and time is radically
changing. Historical physical obstacles, such as long distances, are no longer a problem in
the globalised market. Organised by transnational companies, all the corners of the world is
one single market. “Globalisation is a process that establishes transnational bonds and space,
and creates third-cultures.”12 Within this complex frame of reference, questions about the
scope and boundaries of globalisation can be asked in a new way, more precisely with regard
to three parameters:

                                                
10 Spaargaren, G., Mol, A.P.J., Buttel, F.H., Environment and Global Modernity, Athenaeum Press, Gateshead,
2000: 1.
11Castells, M., Nätverksamhällets framväxt, MediaPrint I Uddevalla AB, Uddevalla, 1999: 77. (In Swedish).
12 Beck, U., Vad innebär globaliseringen? Missuppfattningar och möjliga politiska svar, MediaPrint I
Uddevalla AB, Uddevalla, 1998: 26. (In Swedish).
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1. “spreading in the space;
2. stability in time;
3. (the social) density in the transnational networks, bonds and image-flows.” 13

Globalisation-scepticists question the discussions on globalisation as something new and
claim that there is nothing essential new. We will examine this further and examine three
overarching approaches to understand and explain the changes in culture and information,
economics and governance due to globalisation. These approaches are the globalists,
traditionalists, and the transformationalists.14 The following sections will elucidate the
meaning of these.

2:1 Globalists
Globalists take the view that globalisation is a real and tangible phenomenon. They argue
that there has been a significant shift in the geography of social relations and that social
processes now operate predominantly at a global scale.15 The impacts of globalisation can be
felt everywhere in the world and increasing global interconnections are making national
boundaries less important. National cultures, economies and politics are subsumed into
networks of global flows, which reduces local and national differences, autonomy and
sovereignty, and produce a more homogeneous global culture and economy. “Traditional
political institutions, such as nation-states, cannot resist the process of globalisation and
there are emerging a new global structure whose rules determine how countries,
organisations and people operate.”16

Positive Globalists

Positive globalists, or neo-liberals, point to the benefits of globalisation and see the results of
globalisation influences as a positive trend to be welcomed.17 They focus on the potential of
stretched18 social relations to improve the quality of life, raise living standards and bring
people together, which, in turn, promotes the sharing of cultures and understanding among
nations around the world – in a sense making us all world citizens through global

                                                
13 Beck, 1998: 26.
14 There is a wide range of definitions of the different positions within the literature on globalisation. This study
will use three definitions outlined in Held´s (2000) A Globalising World? Culture, Economics, Politics.
15 Cochrane, A., Pain, K., A Globalizing Society. In David Held´s (ed) A Globalizing World? Culture,
Economics, Politics. The Bath Press, Bath, 2000: 22.
16 Ibid.
17 For further reading on an enthusiastic view on globalisation see Mulgan´s (1998) Connexity: Responsibility,
Freedom, Business and Power in the New Century.
18 The existence of cultural, economic and political networks of connection across the world.
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communication. “Eventually, all states will benefit from the economic growth promoted by
the forces of globalisation, and they believe that states should not fight globalisation or
attempt to control it with unwanted political interventions.”19 Globalists put great emphasise
on the creation of new institutions, and the reformation of old ones, to prevent the uneven
flow of capital, promote environmental sustainability, and protect the rights of citizens.

Pessimistic Globalists

These, by contrast, see the world as becoming less diverse and more homogenous. They
emphasise the dominance of major economic and political interests – particularly in the
North like the US, Western Europe and Japan – who are effectively able to resist all
pressures for change, and can impose their own agenda on the world.20 Pessimistic
globalists, also called neo-Marxist, see the diminution of national identities and sovereignty
negatively and point to the uneven consequences of globalisation. While accepting the
account that a strong globalisation process has occurred, pessimistic globalists condemn it.
They see this as just another move by international capital to extend and secure power and
exploitation at a global level.

2:2 Traditionalists
Conversely traditionalists, or neo-realists, are sceptical about globalisation.21 They dispute
the notion that there is evidence of a fundamental or systemic shift in social relations.
Traditionalists argue that the significance of globalisation as a new phase has been
exaggerated and claim that the international economy has not altered to such an extent that
the existence of national economies as a viable economic category has been undermined.22

They believe that most economic and social activity is regional, rather than global, the
European Union would be cited as an example of the increased importance of
regionalisation, rather than globalisation, and still sees a significant role for nation-states.23

The exchange of goods and cultures goes back to early times and in the nineteenth century;
open trading and liberal economic relations were the norm worldwide and globally powerful
economic and political interests were not hard to find.

                                                
19 Lamy, S.L., Contemporary Mainstream Approaches: Neo-realism and Neo-liberalism. In John Baylis and
Steve Smith’s (eds) The Globalizing of World Politics – An introduction to international relations. Oxford
University Press Inc., New York, 2001: 196.
20 Cochrane and Pain, 2000: 22.
21 For further reading on a traditionalist approach see Hirst and Thompson’s  (1999) Globalization in Question:
The International Economy and the Possibilities of Governance.
22 Thompson, G., Economic Globalization. In David Held´s (ed) A Globalizing World? Culture, Economics,
Politics. The Bath Press, Bath, 2000: 89.
23 Cochrane and Pain, 2000: 23.
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In the search for solutions, traditionalists emphasise that nation-states retain much more
room for manoeuvre than the globalists are ready to admit. “And traditionalists believe that
there is still significant scope for nations (as relatively autonomous agencies) to determine
their own economic and political priorities and to defend post-Second World War welfare
states.”24 Traditionalists support the resistance of groups, such as Attack, to the development
priorities of global business and seek to challenge the global inequalities produced by those
priorities.

2:3 Transformalists
The third approach, the transformalists25, seeks to move beyond the sometimes arid debate
between the globalists and the traditionalists. Transformalists reject the polarity of the
globalist and the traditionalist perspectives. They agree with the traditionalists that the
globalists have exaggerated their case and argue that nation-states remain militarily,
economically and politically powerful. However, while some scepticism is justified, they
also believe that it is foolhardy to dismiss the notion of globalisation or underestimate its
material impacts and effects.
     According to this view, the consequences of contemporary global interactions are
complex, diverse and unpredictable. “The present era is one of unprecedented transformation
in the patterns of international enmeshment and marginalisation of economic actors,
resulting in a very uneven and complex relationship between territorial boundaries and
transnational forms of business activity.”26 The autonomy of nation-states is constrained by
forms of transnational power and can only be understood as a complex set of interconnecting
relationships through which power, for the most part, is exercised indirectly, and by large by
commercially driven corporations.
     Transformalists argue that the precise forms taken by globalisation are not inevitable and
may be reversible and solutions are likely to be based on new and progressive structures for
democratic accountability and a global system of governance.27 In this system, global
institutions would be democratised and empowered but nation-states retain a key role as
territorially specific, legitimate and accountable frameworks for policy. “Transformalists
emphasise the importance of interaction between the structural context represented by
globalising tendencies and initiatives taken by national, local and other agencies in defining
what is possible.”28 The new world order is thus not based on sovereign nation-states, but on
                                                
24 Cochrane and Pain, 2000: 22.
25 For a transformalist view see Wiseman’s (1998) Global Nation? Australia and the Politics of Globalization.
26 Thompson, 2000: 90. Enmeshment is a term that can be used to refer to the complex patterns of reciprocal
interdependency and integration between economies. Marginalisation refers to the unevenness in economic
development that pushes certain economic actors out of the heart of economic development and into subsidiary
and subordinate peripheral positions.
27 Cochrane and Pain, 2000: 24.
28 Ibid.
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a union of states, economical and political global institutions, multinational companies and
transnational social movements.29 The state is no longer the only dominating actor in the
new world order, even if it remains as one of the most important ones.
     Now when we have discussed how the world is changing and how different approaches
understand and explain these changes, we will continue with short presentation of the World
Trade Organisation – a new global actor.

                                                
29 Jönsson, C., Jerneck, M., Stenelo, L.G., Politik I Globaliseringens Tid, Studentlitteratur, Lund, 2001. (In
Swedish).
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3 World Trade Organisation – A New Global Actor

“….notions of property and piracy are the bases on which the IPR laws of the World

Trade Organisation have been framed. When Europeans first colonized the non-

European world, they felt it was their duty to ’discover and conquer’, to ‘subdue,

occupy, and posses’. It seems that Western powers are still driven by the colonizing

impulse: to discover, conquer, own, and posses everything, every society, every

culture.”

Vandana Shiva, 1998.

The World Trade Organisation, established 1 January 1995 as a result of the Uruguay
Round negotiations (1986-94) and located in Geneva, is one of the world’s most powerful
institutions in terms off regulating trade. It is the only global international organisation
dealing with the rules of trade between nations and at its heart are the WTO agreements,
negotiated and signed by the bulk of the world’s trading nations and ratified in their
parliaments.
     The WTO is the successor to the General Agreement on Tariffs and Trade (GATT).
When the Allied leaders met at the Bretton Woods Conference in 1944, they planned to
establish three institutions: the International Monetary Fund (IMF), to stabilise exchange
rates and balance of payments, the International Bank for Reconstruction and Development
(better known as the World Bank), and a trade organisation to create a stable system for
countries to trade with each other on the basis of shared rules and regulations – to avoid the
uncontrolled trade competition and protectionism which was thought to have contributed to
the global recession of the 1930s and the Second World War.30 In the event, only the first
two of these institutions were set up, because in the area of trade the leaders were not ready
to cede sovereignty to a fully fledged organisation. Instead, GATT was established as an ad
hoc and provisional organisation, and the full WTO, approved by the parliaments of all its
member countries, only came 50 years later.
     Today the organisation has 144 membership countries and most of the world’s significant
economies are members in WTO. China was recently accepted into the WTO and the only
nation of any greater economical significance that still stands outside is Russia. But Russia
is, however, negotiating for membership.

                                                
30 Hurtado, M.E., More Power to the World Trade Organization? The international trade controversy. In Panos
Briefing No 37, 1999: 3.
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Decisions in the WTO are made by the entire membership, when possible by consensus.
Where there is no consensus a majority vote is taken in the General Council, made up of
ambassadors and heads of delegations in Geneva, and at the Ministerial Conference, which
meets at least every two years.31 Under the Ministerial Conference and the General Council
are three councils – on Goods, Services and Intellectual Property – and numerous specialised
committees, working groups and working parties, all made up of government
representatives.
     A very central aim for the WTO is non-discrimination. This means that same rules shall
apply all members regardless of size. There are two most important principles for this: most
favoured nation and national treatment. Both these principles prohibit the discrimination of
companies or products solely because of its nationality. This implies all conditions, which
directly affect trade; customs and charges, import-regulations, distribution and sale and so
on.
     The first principle, most favoured nation, means non-discrimination between different
WTO-members. This means that all advantages and customs should be the same for equal
merchandise between all member states. A country must therefore have the same custom on
all equal products, which is imported from WTO member states. Exceptions from this rule
can be given under certain circumstances, for example because of GSP, Generalised System
of Preferences (a system for positive special treatment for pore countries within international
trade) or because of regional free trade areas, such as the EU.32

     The second principle, national treatment, means that imported merchandises must be
given least same favourable treatment as equal domestic products. This means that a
country, if it wants to, can give greater favourable conditions to foreign companies and
products than for domestic. But nations are forbidden to act on the reverse and give domestic
companies and industries more favourable treatment than foreign exporters.
     These principles are, as were noted, central to how the WTO acts to regulate the global
market. And these principles are also very central in the TRIPs Agreement, which will be
discussed in detail further on (see section 5.2). But we will start with a wider elaboration of
our second theoretical framework in this study – namely the field of regime analysis.

                                                
31 www.wto.org. This is the WTO:s official homepage. It contains a large number off basic information about the
structure off the WTO and it’s workings.
32 Johansson, M., (ed) Inga givna vinster – om WTO, världshandeln och utvecklingen i världen, Tryckeriet AB
Småland Quebecor, Jönköping, 1999: 34. (In Swedish).
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4 The Nature of Regimes

“An important dimension of globalisation has been the establishment of worldwide

regimes to foster rule-governed activity within the international system. Although

international rule-governed activity predates the emergence of the modern state it is

only during the course of the twentieth century that regimes can be regarded as a

global phenomenon, with states becoming enmeshed in increasingly complex sets of

rules and institutions which regulate international relations around the world.”

               Richard Little, 2001.

Regime analysis developed as a response to the sharp rise in both the number and scale of
human activities with transboundary effects in the post World War era. We have witnessed
an increased number of transnational co-operations and in the early 1970s, scholars began to
argue that the traditional focus in International Relations analysis on systemic factors and
formal material constraints could not satisfactorily account for the increase and changed
character of international co-operation.33 Regime study emerged, out of alternative theories
of interdependence and transnationalism, as a separate conceptual approach for studying
international rule-based issue-specific co-operation. “This trend towards new forms of
international cooperation challenges the earlier dominating realist conception of international
relations.”34 According to Hurrell “The principal challenge confronting contemporary
scholars is to explain how international cooperation can proceed, or even increase, in the
absence of a hegemony.”35 More specifically, what are the conditions under which
“governance without government” can succeed?36

     When the regime concept gained general recognition as early as the end of the 1970s it
was, as mentioned, for a long time dominated by realist perspectives that emphasised power
politics as the driving force in international relations. The recent emergence of new
interdependence issues has, however, given increased relevance to the notion and both
revitalised and broadened the scholarly debate concerned with international regimes. One

                                                
33 Selin, H., Towards International Chemical Safety – Taking Action On Persistent Organic Pollunts (POPs),
Kanaltryckeriet, Motala, 2000: 28.
34 Román, M., The Implementation of International Regimes, Elanders Gotab, Stockholm, 1998: 58.
35 Hurrell, A., International Society and the Study of Regimes. In Volker Rittberger´s (ed) Regime Theory and
International Regimes, Clarendon Press, Oxford, 1995: 50.
36 The notion of ”governance” is a relatively recent contribution to this debate that extends the previous
discussions on international regimes to involve a broader range of non-state actors, a more elaborate focus on the
linkages between different regimes. For a comparative reading on sociologist/philosophical notion off
government/governmentality see Foucault’s (1991) Governmentality. In G. Burchell et al, The Foucault Effect:
studies in governmentality.



Mattias Johansson The Environment And Trade Conundrum

20

important advancement in this debate is the claim that the operation of different rules- or
norms-systems contributes to a closer cooperation between states.37 Actors will, according to
this logic, be better off with institutionalised cooperation and predictability than under
conditions of competition, anarchy and uncertainty. Institutionalised cooperation involves
thereby an additional component of social learning that could promote the formation of new
regimes. When the actors involved realise that they benefit from this type of arrangements,
they will be encouraged to form similar institutions in other issue areas.
     In the words of Román regime theory has thereby contributed to the debate on
international relations by:

• “putting increasing attention to the actual operation of international governance
arrangements.

• broadening the debate on international relations by accentuating the need to
combine a multitude of explanatory factors. The fact that regime theory defines the
emergence of international regimes as the dependent variable of its analyses
indicates simply that the explanatory factors become an open issue.

• contributing to a conceptual homogenisation in International Relations´ literature.
The fact that regimes are regarded as formal constructions indicate that the concept
may be applied on similar institutions operating in various issues areas.”38

But regime theory has not been without its shortcomings and different definitions on regime
analysis have been presented over the years. To shed some light over this debate we will
now elucidate this a little bit further.

3:1 Concepts and Definitions of Regime Analysis
The first step in any discussion on international regimes is to establish a clear definition of
the concept. What are the principal characteristics of an international regime? What
distinguishes regimes from other forms of international cooperation? These questions are in
this section discussed in order to generate an operative, in other words a functional,
definition of international regimes, which then can be applied on our empirical analysis of
the TRIPs Agreement.
     Within regime analysis there is debate on how regimes should be defined. Stephen D.
Krasner provides a starting point for a conceptualisation of international regimes, by stating
that the notion constitutes:

                                                
37 Román, 1998: 58.
38 Ibid: 59.
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“….a sets of implicit or explicit principles, norms, rules, and decision-making

procedures around which actor’s expectations converge in a given issue area of

international relations. Principles are believes of fact, causation, and rectitude.

Norms are standards of behaviour defined in terms of rights and obligations. Rules

are specific prescriptions or proscriptions for action. Decision-making procedures

are prevailing practices for making and implementing collective choice.” 39   

This formulation has over the years gained a strong influence on the writings in the field.
Whereas Krasner´s definition is dominant in the literature, it has been questioned. For
example, Keohane sees such a definition as unnecessarily complicated and argues in favour
of a more simple definition, proposing that regimes should be defined solely according to the
explicit issue-specific rules that are agreed upon by governments.40

     A first observation related to Krasner´s definition is that international regimes could be
regarded as a specific social institution “intended to deal with a more limited set of issues or
a single issue area” emerging on the international arena.41 This institution could be either
tacit, or formalised in the form of a written agreement. But it is also implicit that regimes
have to be de facto operating to be defined as a regime. The principal objective with regime
analysis is thereby to clarify how these norms and codes of conducts guide the behaviour of
participating actors.
     A second observation is that international regimes as ‘institutions’ have to be
distinguished from ‘organisations’.42 This separation is particularly important in empirical
analysis of regimes. While organisations are actors in social practices, international regimes
may exist without being either formalised or supported by an organisational body. The
creation of supportive administrative units is, however, often the logical step in the
maturation of regimes. More often, they tend therefore to acquire some organisational body
as they evolve over time.
     The principal ambition of regime analysis is to explain how particular social institutions
guide international cooperation. From this follows that it is more concerned with the
institution than the resulting cooperation. Still, in order to study the impact of norms and
value-systems one has to verify their existence. List and Rittberger suggests therefore that

                                                
39 Krasner, S., D., Structural Causes and Regime Consequences: Regimes as Intervening Variables. In Stephen
D. Krasner´s (ed) International Regimes, Cornell University Press, Ithaca & London, 1983: 2. Other important
pioneering works in the study of regimes include Ruggie (1975) International Responses to Technology:
Concepts and Trends. In International Organizations, Haas (1980) Why Collaborate? Issue-Linkage and
International Regimes. In World Politics, Keohane and Nye (1989) Power and Interdependence, and Young
(1991) International Cooperation: Building Regimes for Natural Resources and the Environment.
40 Selin, 2000: 34-35.
41 Román, 1998: 61.
42 Ibid.
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regimes require “some minimal effectiveness which can be measured by the degree of rule-
compliance”.43

     One way to overcome these uncertainties in the fundamental conception of regimes is to
elaborate on an alternative definition of international regimes that includes an additional
intentional parameter that would recognise the formalised agreement as a regime.
Consequently, the present work will use Román´s definition of international regimes as:

“….social institutions composed of agreed-upon principles, norms, rules, and

decision-making procedures that are intended to govern, or govern, the interaction in

specific issue areas.”44

This alternative definition maintains all components in the previous definitions, but
recognises at the same time the fact that a regime may be both established and executed but
unable to produce the intended results. Similarly, it also applies to non-formalised
institutions. Consequently, this definition contains a component for the consideration of
formalised agreements and its effectiveness and not just loosely defined sets of implicit or
explicit principles, norms, rules, and decision-making procedures.
     In order to understand the emergence and formation of regimes we will, in the following
pages, present three different schools of thought in this area.

3.2 Regime Explanation – Three Perspectives on International Regimes
Various theories have been proposed to shed light on the emergence of instances of rule-
based cooperation in the international system, how international institutions (such as
regimes) affect the behaviour of state and non-state actors in the issue-areas for which they
have been created and which actors that determine the success and the stability of
international regimes.45 There are today three streams of analysis that each point to separate
driving forces in the emergence and formation of regimes. According to the explanatory
variables that these theories emphasise, they may be classified in three schools of thought:
power-based realists, who focus on power; interest-based neoliberals, who base their
analyses on constellations of interests; and knowledge-based cognitivists, who emphasise
knowledge dynamics, communication, and identities.46 “Variations between the three strands

                                                
43 Román, 1998: 63.
44 Ibid: 65.
45 Hasenclever, A., Mayer, P., Rittberger, V., Theories of International Regimes, University Press, Cambridge,
1997: 1.
46 Ibid: 1-2. Hasenclever, Mayer and Rittberger use “school of thought” to refer to sets of theories or intellectual
strands that share certain assumptions rather than particular people. This does not, however, mean that there are
no significant differences among the positions taken by members of the same school with respect to international
regimes. It does mean, though, that the disagreements between members of different schools of thought are of a
more fundamental nature.
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stem largely from differences in assumptions about the nature of states and their
motivations.”47

Power-based Realists

Realist theories of regimes emphasise relative power capabilities as a central explanatory
variable and stress states´ sensitivity to distributional aspects of cooperation and regimes.48

The exercise of power is, thus, the prime mover on the international arena, and it argues that
the existent institutional arrangements are only reflections of the configuration of power in
international society. According to Selin “States´ interest in relative gains and losses makes
international cooperation difficult; state decisions on whether to cooperate will not only
depend on how well they expect to be doing, but also on the expected pay-offs of others.”49

For Keohane and Nye realism is defined “as not being complex interdependence; it is limited
to concerns over state power and military power especially, and only (unified) state actors
matter in world politics.”50

     One theoretical concept presented to illustrate and support the realist view is
“hegemony”. This notion was originally presented as an analytical ideal type intended to
depict the situation in which “one state (the hegemon) is powerful enough to maintain the
essential rules governing interstate relation, and willing to do so”.51 The formation of
regimes is, thus, seen in relation to the advantages made by the most powerful states. A
classical example of a power-based theory of international regimes has been presented in
Keohane´s theory of hegemonic stability where it is argued that a regime as a collective good
will emerge only as the result of independent action by one supreme state that holds the
necessary power resources in a given issue-area.52

Interest-based Neoliberals

Interest-based regime explanations have been influential in the past decade and have come to
represent something of a mainstream approach to analysing international institutions.
“Neoliberals emphasise the role of international regimes in helping states to realise common
interests and in so doing, they portray states as rational egoists who care only for their own
(absolute) gains.”53 It is the high degree of uncertainty on the international arena that forces

                                                
47 Selin, 2000: 43.
48 Hasenclever et al, 1997: 84.
49 Selin, 2000: 44.
50 Keohane, R.O., Nye, J.S., Power and Interdependence: World Politics in Transition, Little, Brown, Boston,
1977: 44. For further interesting reading on the roots of realism see Hobbes´ (1914) Leviathan.
51 Laferrière, E., Stoett, P.J., International Relations Theory and Ecological Thought – Towards a synthesis,
Creative Print and Design, Wales, 1999: 7.
52 Selin, 2000: 44.
53 Hasenclever et al, 1997: 4.
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the involved actors to seek mutually beneficial institutional arrangements. A most important
point of agreement between realist and neoliberals theories of international regimes is their
shared commitment to rationalism, a meta-theoretical tenet which portrays states as self-
interested, goal-seeking actors whose behaviour can be accounted for in terms of the
maximisation of individual utility (where the relevant individuals are states).54

     The most elaborated and also most widely discussed theory of international regimes are
the contractualist (or functional) theory, which is based on an systemic precondition that
cooperation will only emerge when states active in an issue-area share a common interest
that can be realised solely through cooperation. This does not, however, explicitly mean that
states sharing a common interest will automatically cooperate. To support this claim,
Keohane points to the Prisoner’s Dilemma, which captures the essence of a wide range of
situations in world politics and serves as an important model underlying much of the abstract
reasoning that informs the contractualist theory of regimes.55 In short, Prisoner’s Dilemma,
as a symmetrical game, shows that each player prefers mutual cooperation to mutual
defection, but is even better off if she can benefit from the unrequited cooperation of her
partner. On the other hand, ending up as the one who behaves cooperatively without a
response is the outcome, which is least desirable from either player’s point off view. The
cooperation is the seemingly rational course of action, because off the common interests, but
which they at the same time are unlikely to realise.
     According to this definition of the Prisoner’s Dilemma, cooperation would be hard to
achieve. To overcome this, they focus on international regimes that states create in the
pursuit of joint gains. “The most general proposition of this theory is that regimes facilitate
international cooperation (which would otherwise be difficult or impossible to achieve) not
by changing actor’s interests or values but by altering their ‘incentives’ for action, thus
changing ‘the calculations of advantage that governments make’.”56 As in power-based
explanations, regimes do this not by altering the player’s pay-off structure, but by making
cooperation possible even for egoistic utility-maximisers.57

Knowledge-based Cognitivists

The cognitive perspective emphasises the importance of ideas and the prospect of social
learning. The focus is on the origins of interests as perceived by states and, in this
connection, has accentuated the role of causal as well as normative ideas. Part of their
contribution may thus be seen as complementary to the rationalist neoliberals mainstream in
regime analysis, attempting to fill a gap in interest-based theorising by adding a theory of
                                                
54 Hasenclever et al, 1997: 4.
55 Keohane, R.O., After Hegemony: Cooperation and Discord in the World Political Economy, Princeton
University Press, Princeton, 1984: 68.
56 Hasenclever et al, 1997: 32.
57 Selin, 2000: 46.
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preference formation.58 “Cognitivists criticise neoliberals and realists for their common flaw
that they treat states´ identities and interests as exogenously given, i.e. as non-theorised
initial conditions in explanations of international phenomena such as international
regimes.”59

     There are significant differences among cognitivists themselves, weak and strong
cognitivists, as to how radical a critique of neoliberals and realist approaches they deem
necessary. “Weak cognitivists regard the problem of mainstream approaches as one of
incompleteness and sees states as rational utility-maximisers, but add the perception of
utility depends on knowledge and ideas that are seen as important autonomous explanatory
variables, while strong cognitivists extend the critique and challenge the realist and
neoliberals approaches mode of analysis all together.”60 That is, while weak cognitivists
focus on the origins and dynamics of rational actors´ understandings of the world, strong
cognitivists inquire into the origins and dynamics of social actors´ self-understanding in the
world.

3.3 Classifying Regimes
One simple but useful classification, establishes a typology of regimes along two
dimensions.61 The vertical dimension highlights the formality of a regime (see Fig. 1). A
regime can be associated with a highly formalised agreement or even the emergence of an
international organisation. But, at the other
extreme, a regime can come into existence in the
absence of any formal agreements. “Historically,
informal agreements between states have been
established on the basis of precedence.”62 The
horizontal axis then focuses on the extent to
which states expect or anticipate that their
behaviour will be constrained by their accession
to an implicit or explicit set of agreements.
     If there are no formal agreements, and no
convergence in the expectation that rules will be
adhered to, then it is clear that there is no regime in
existence. On the other hand, even in the absence of formal rules, there can be an expectation
that informal rules will be observed, suggesting the existence of a tacit regime. By contrast,

                                                
58 Hasenclever, 1997: 5.
59 Ibid.
60 Selin, 2000: 48.
61 Little, R., International regimes, In John Baylis and Steve Smith’s (eds) The Globalizing of World Politics –
An introduction to international relations. Oxford University Press Inc., New York, 2001: 302.
62 Ibid: 303.
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Figure 1. A typology of regimes.
Source: Adapted from Levy, 1995.
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it is also possible to identify situations where formal rules have been brought into existence,
without any expectation that they will be observed, indicating the existence of a dead-letter
regime. Finally, there are full-blown regimes, where there is a high expectation that formal
rules will be observed.
     In the next chapter we will initiate our discussion together with the theoretical- and
empirical objective.
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5 Globalisation and International Regimes

“During the course of the nineteenth and twentieth centuries the advancement of

technology made it possible for more and more people to come into increasingly

close contract across the globe…survival depends upon our capacity to regulate

global activity by means of regimes.”

Richard Little, 2001.

Do you remember the three explicit questions that were outlined in the beginning of this
paper? They were: (1) Does the TRIPs Agreement play a role in enhancing biodiversity, is it
neutral, or will it have a negative impact? (2) Can national governments meet their
obligations to the TRIPs Agreement, while fulfilling national responsibilities to recognise,
protect and promote natural resources and the knowledge of indigenous farmers consistent
with the Convention on Biological Diversity? (3) How can the TRIPs Agreement be
understood in a globalised reality and does it affect nations sovereignty?
     In this section we will try to answer these questions and discuss environmental regimes
and the formation process of the TRIPs regime, why it were created and how it affect
nations, its politics and economics, and the relationship to biological diversity.

5.1 Environmental Regimes
As scientists have become increasingly aware of the damage being done to the global
environment, so the importance attached to the need to establish environmental regimes has
steadily risen. Oil pollution, global warming, and damage to the ozone layer are the issues,
which have attracted most public attention, but regimes have been established in a wide
range of areas in the attempt to protect the global environment. For example, international
conventions to save endangered plant and animal species can be traced back to the 1970s,
and a comprehensive Convention on Biological Diversity came into force in December 1993
and has hitherto been signed by 170 states. There have also been attempts since the mid-
1980s to regulate the international movement of hazardous waste material, with the Basle
Convention establishing a complete ban in March 1993 on the shipping of hazardous waste
from countries in the developed world to countries in the underdeveloped world.
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The Convention on Biological Diversity

The Rio Conference in 1992 and its results (for example in the form of the Convention on
Biological Diversity) should be regarded as beginning of a new period in international
environmental policy63. The problems of environment are now global and focus is on climate
change, depletion of the ozone layer and alarming reduction of biological diversity. National
measures must now, even more than before, be viewed from an international perspective.
“But despite the wide range of agreements intended to protect the global environment, it is
unlikely that many will consolidate into full-blown regimes but instead, there is a perennial
danger that they will degenerate into dead-letter regimes.”64 Even agreements that do prove
to be effective may not turn out to have solved the original problem. For example, attempts
to deal with the ozone layer can be traced back to 1977 when the United Nations
Environment Programme established a Coordinating Committee to deal with the ozone layer.
With the accumulating evidence about the damage being caused by pollution, concerned
states eventually agreed to implement the Montreal Protocol in 1989, which put forward a
raft of measures to protect the ozone layer. But Little argue “Despite the rapid
implementation of these measures, scientific evidence in 1996 indicated that the situation
was proving to be inadequate and it was clear that the rules established in the original regime
would need to be extended.”65

     The challenges of making the Convention on Biodiversity effective have proved to be
fundamental. Although in formal terms it got off to a reasonable prompt start, serious
disputes about its aims and priorities continued. Little progress was made on what many in
the developed countries regarded as the primary objective: to protect natural habitats and
thus the diversity of species that depend upon them. Many developing countries had a wider
agenda, including securing international financial and technology assistance and gaining a
share of the economic benefits of biodiversity and biotechnology by securing IPRs over any
products made from them.66 These were demands that most developed countries were
reluctant to concede.
     Some progress was achieved in implementing those parts of the Convention concerned
with the development and reporting of national data on biodiversity and of national plans to
protect and promote biodiversity in the future. However, after 1995, negotiating efforts soon
focused on the elaboration of a protocol on “biosafety”, and particularly on regulating the
movement of genetically modified organisms across borders. After almost five years of
difficult negotiations, the parties agreed on the Cartagena Protocol on Biosafety on 29

                                                
63 Steneroth Sillén, M., Environmental Law in Sweden. In N.S.J. Koeman´s Environmental Law in Europe,
Antony Rowe Limited, Chippenham and Reading, 1999: 23.
64 Little, 2001: 305.
65 Ibid: 305.
66 Greene, O., Environmental issues. In John Baylis and Steve Smith’s (eds) The Globalizing of World Politics –
An introduction to international relations. Oxford University Press Inc., New York, 2001: 407.
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January 2000.67 It established a requirement for “advanced informed agreement” before
genetically modified organisms may be transferred. In view of the increasingly highly
charged debates surrounding the use and trade in genetically modified organisms,
particularly intended for use in agriculture, this protocol was a significant achievement.
However, it is uncertain if it actually will prevent loss of species or natural habitats. The
effectiveness of the Convention on Biodiversity in promoting these goals therefore remains
in doubt in the beginning of the new millennium.

5:2 The Tenor of the TRIPs Agreement
The TRIPs Agreement, which came into effect on 1st January 1995, was one of the main
achievements of the Uruguay Round of trade negotiations. The basic objectives of the TRIPs
Agreement is to provide effective protection for intellectual property rights to promote and
encourage creativity and inventiveness and harmonize intellectual property rules and
establish minimum standards for national laws.68

     Intellectual property is creations of the human intellect, for example inventions. The
TRIPs Agreement regulates countries rules around a number of different forms of
intellectual property, such as patent, copyright, trademarks and industrial design.69 TRIPs
imply that you must have a regulative body within this area that is non-discriminative both
concerning the principle of most favoured nation and national treatment. In other words,
same conditions should be applied for domestic citizens and companies as for foreign. The
treaty also provides a certain minimum level of protection, which the member states must
guarantee these different forms of intellectual property. The time length of the protection
differs between the different forms of intellectual property.
     The perhaps most controversial part in TRIPs has been article 27, concerning patent
rights.70 A thing must be able to be patented if it fulfils three requests; it’s new, it contains an
“innovative” (in other words not obvious) component, and it can be industrially applicable.
A patent shall mean a complete monopoly on the use of the patented during a period of at
least twenty years. Exceptions can be made from the demands on what can be patented by
following reasons (article 27.2):

• To uphold public law and order,
• To protect humans, animals and plants life and health,
• To protect the environment
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68 www.wto.org.
69 The Crucible II Group, 2000: 4.
70 Ibid: 89.
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During 1999, the TRIPs council reviewed article 27.3(b) concerning protection by patents of
plant and animal inventions. At present the article allows an exemption of plants and animals
from paten requirements under TRIPs. However, microorganisms and microbiological
processes for the protection of plants or animals are not exempted. If you exempt plant
varieties these must be protected by an effective system of protection, a so-called sui
generis-system71 instead of through patents. This means that all members must initiate patent
or a similar system (sui generis-system) for at least microorganisms and plant varieties.
Least-developed countries have until 2006 to comply with TRIPs.

5.3 The TRIPs Regime Formation Process

Agenda Formation

The big shift in the IPR (Intellectual Property Rights) regime occurred within the World
Trade Organization. “Historically, IPRs have been a matter of national decision-making.
Individual states pursued their national interest with global treaties usually originating in
Europe and the United States and then extended to interested states and countries copied
technologies from each other, selectively offered patent rights to domestic inventors over
foreign nationals, or simply did not allow any patents.”72

     WIPO (World Intellectual Property Organisation) was the place where international
discussion and negotiations about IPRs were held until TRIPs came along. Under WIPO
countries were free to sign onto each of the various agreements individually. But all this
changed in the 1995 when the WTO was set up as a result of the Uruguay Round of trade
negotiations. Countries had to sign up to all the agreements negotiated in the round where
the TRIPs Agreement was the most controversial one.73

To be or not to be
Among those industrialised countries that was in favour for TRIPs, the most notable of these
were the United States that wanted to strengthen the IPR regime.74 TRIPs not only create
minimum standards of intellectual protection that all WTO members must recognize, but it
also requires states to make institutional procedures available so rights holders can enforce
their IPRs. This and the binding procedure for regulating disputes between states concerning
their obligations were key elements to those pushing for the agreement.
                                                
71 Sui generis means a system of rights that is unique, “of its own kind”, for a specific item or technology.
However, the Agreement on TRIPs does not define sui generis. Although several attempts have been made, the
term has not been defined in TRIPs negotiations.
72 The Crucible II Group: 107.
73 Malmer, P., TRIPs-avtal privatiserar mänsklighetens gen-skafferi. In M. Johansson (ed) Inga givna vinster –
om WTO, världshandeln och utvecklingen i världen, Tryckeriet AB Småland Quebecor, Jönköping, 1999: 78.
(In Swedish). This is called ”single undertaking”.
74 Tansey, G., Intellectual Property Rights, Food and Biodiversity. In Food for Thought - Harvard International
Review, 2002: 2.
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Developing countries argued that IPRs did not belong in the WTO, and whiles most were not
fully aware of the implications of TRIPs, the handful that were, notably India and Brazil,
fought strongly in the late 1980s to keep IPRs out.75 The minister of commerce in India Dr.
B.B. Ramaiah expressed these concerns in the first Ministerial Meeting of the WTO in
Singapore in December 1996:

“While implementing the various agreements many developing countries, including

India, are facing a large number of problems. Apart from the procedural problems of

having to deal with the innumerable notifications and the problems of inadequate

financial and human resources, problems have also been encountered arising from

the need to build political consensus in favour of implementation of certain

segments of the Agreements. A case in point is the TRIPS Agreement, which was

largely the result of an initiative taken by the developed world. Concerns have been

expressed in our country regarding the possible adverse effects of this agreement.

There is a feeling that the developing countries may have to incur heavy costs in

implementing this Agreement by way of higher royalty payments, increased

administrative costs and possible transnational monopolistic control in some

sectors.”76

They failed but did get some concessions giving members a degree of flexibility in operating
their IP rules in the seven areas covered by TRIPs - copyright and related rights, trademarks,
geographical indications, industrial designs, patents, layout-designs of integrated circuits,
and undisclosed information.
     The push for a strengthening of the IPR regime, resulting in TRIPs, by US can be
understood from out a power-based realist and interest-based neoliberal point of view. The
US has strong interests for creating a powerful institution that can protect and increase its
patents, for example on biotechnology. In 1997 the US were the king of the patent-throne
with nearly 44 percentages of the total patent applications to the Patent Cooperation Treaty.77

The European Union stood for nearly 42 percent. It is not hard to see the obvious benefits for
developed countries, which already has monopoly on advanced technology, such as
biotechnology. And the TRIPs Agreement, under the protecting shield of the WTO, is the
arena were strong nations struggle for as much power as possible, resulting in beneficial
agreements. In a realist view, the strongest nations, such as US, Japan, EU (technically not
an nation but the European Union takes a coherent standpoint), are the prime holders of both

                                                
75 Tansey, 2002: 2.
76 http://www.wto.org/english/thewto_e/minist_e/min96_e/st27.htm
77 Juma, C., Intellectual Property Rights and Globalization: Implications for Developing Countries. Science,
Technology and Innovation Discussion Paper No. 4, Center for International Development, Harvard University,
Cambridge, MA, 1999: 3.
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political and economical power and consequently the actors that boosted the TRIPs
formation. The pre-negotiations shows that especially the US pushed for strong IPR
protections originating in the TRIPs Agreement.
     But how come TRIPs were formalised when a number of states, such as India and Brazil,
objected the agreement? This can be explained from out an interest-based neoliberal point of
view. Most developing countries view cooperation on an international scale necessarily in
order to be a member of the international trade. Integration in this capitalistic system is
needed. The main interest of developing countries, as developed countries, is utility
maximisation. And the only way to achieve maximum benefits is to join the WTO club and
play by rules, in the name of free trade, set up by the strongest nations. In this view,
developing- and least developed countries (LDCs) will be better of by accepting these rules,
rather than be outside the WTO.

How free is free trade?
The concept of free trade is usually associated with trade without customs. But “free trade”
which it is practically defined today within the international regulatory effects a variety of
domains where countries traditionally pursue politics. Free trade also means (except
reduced/removed customs) the removal of national/regional regulations, which is considered
“market-offending” or “restraining” for trade and investments. For example, WTO can limit
countries possibilities to prohibit import of merchandise, such as GMO- (Genetically
Modified Organisms) products, which is considered to have the possibility to endanger the
environment or the consumer.
     The rules that prevail within free trade, and constituted by WTO, limits countries
possibilities to pursue politics and alter the concept of sovereignty. The regulation for world
trade therefore effects the world’s development on more than one level, as it seems at a first
glance, and penetrates deep into what is normally considered as environmental-,
developmental- or consumer politics. “In reality, free trade has vastly expanded the freedom
and powers of transnational corporations to trade and invest in most countries of the world,
while significantly reducing the powers of national governments in order to restrict their
operations.”78 As Zygmunt Bauman express it: “The lie of the free trade promise is well
covered up; the connection between the growing misery and desperation of the ‘grounded’
many and the new freedoms of the mobile few is difficult to spot in the reports coming from
the lands cast on the receiving side of ‘glocalisation’.”79

     Suprastate global governance, such as the WTO and its TRIPs regime, is the response to
deal with the reality in which we live. State sovereignty is premised on territorialist
geography. “In order for governments to exercise total and exclusive authority over a

                                                
78 Held, D., (ed), A globalising world? Culture, economics, politics, The Bath Press, Bath, 2000: 170.
79 Bauman, Z., Globalization – The Human Consequences, Blackwell Publishers Ltd, Oxford, 1999: 72.



Mattias Johansson The Environment And Trade Conundrum

33

specified territorial domain, events must occur at territorial locations, and clearly demarcated
territorial borders that officials can keep under strict surveillance must separate
jurisdictions.”80 Yet when, with globalisation, the borders are transcended with a deluge of
merchandise trade, electronic money transfers and other flows, crucial preconditions for
effective sovereignty no longer prevail. A number of material developments have undercut
state sovereignty. A state today is quite unable by itself to control phenomena like global
companies, global ecological problems, and global stock and bond trading. None of these
conditions can be tied to a bounded territorial space over which a state might endeavour to
exercise full control. “States have affected the manner and rate at which they have lost
sovereignty in the face of globalisation, but they have not had the option to retain
comprehensive, supreme, unqualified, exclusive rule over their respective territorial
jurisdictions.”81 Under conditions of contemporary globalisation, governance in terms of
supreme and exclusive territorial state authority has become utterly impracticable. No
amount of institution building and unilateral legislation will allow a state to achieve absolute
control of its realm.
     So to answer the question of how the TRIPs Agreement affect states sovereignty the
answer would be: its affect is fundamental! Whether one argue if the world is truly
globalised or not, this paper argue that our present reality de facto is globalised. The reap of
globalisation certainly do not benefit all of us. Evidence shows that the benefit holders are
those of the developed countries and multinational corporations. But the tendencies mark the
features of a globalising world. We are moving towards, or already have, a power
displacement from national domains to the ones of multinational corporations and global
governance. According to Beck “The globalised economy undermines the national
economies and nation-states´ foundations.”82 But the nation-states have not become entirely
negligible. In the global neighborhood created by the forces of globalisation, national
governments have to adapt their roles and functions. As a result, a significant reconfiguration
in the power, jurisdiction, authority and legitimacy of states is underway. “National
governments are not so much losing power but having to adjust to a new context in which
their power and sovereignty is shared and bartered among many other public and private
agencies – above, below and alongside the nation-state.”83 The traditional notion of
sovereignty is thus shifting its face from national boundaries to the ones of cooperation in
global governance.

                                                
80 Scholte, J.A., The globalisation of world politics. In John Baylis and Steve Smith’s (eds) The Globalizing of
World Politics – An introduction to international relations. Oxford University Press Inc., New York, 2001: 22.
81 Ibid.
82 Beck, 1998: 14.
83 McGrew, A., Power shift: from national government to global governance? In In David Held´s (ed) A
Globalizing World? Culture, Economics, Politics. The Bath Press, Bath, 2000: 130.



Mattias Johansson The Environment And Trade Conundrum

34

Negotiations

A much-anticipated review of Article 27.3(b), the provision calling for patents or sui generis
rights on plant varieties, was scheduled to take place in 1999. However, there is growing
uncertainty about the nature of the review itself. When the TRIPs Council met in April 1999,
there was disagreement about whether the exercise was merely a review of member states´
efforts to implement Article 27.3(b), or if it should also include a review and renegotiation of
the text.84 Throughout 1999 the TRIPs Council collected information from industrialised and
developing country members to determine the status of implementation of Article 27.3(b).
Some industrialised countries, including the US and EU members, preferred a simple
information gathering exercise, rather than a renegotiation of the text. However, a number of
developing countries proposed to reopen the negotiations and amend the language of Article
27.3(b).
     Some fundamental problems arise about intellectual property rights and the monopoly
powers they endow. Significant differences have been revealed between developed and
developing countries over article 27.3(b). India and several other major developing countries
have proposed changes that would ensure that benefits based on biological material drawn
from another country would receive patent benefits. India has also proposed that a system of
prior informed consent85 should apply to material transfer agreements, consistent with
provisions in the Cartagena Protocol on Biosafety.86

     At the meeting in 20-22 October 1999 of the WTO TRIPs Council, the US and India each
submitted papers concerning Article 27.3(b). The US favours the US-style patent-based
model for protection of plant varieties, and warned that any sui generis model for plant
variety protection that is not modelled on UPOV 1991 would need to be examined on a case-
by-case basis.87 By contrast, India’s paper focused on the limitations of IP regimes in
adequately addressing aspects of indigenous knowledge. India advised developing countries
to consider different models of protection before rushing to implement sui generis systems.
     Final decisions on the scope of the review, and whether or not the article is to be
reopened and renegotiated, are still pending. Attention shifted away from the review of
Article 27.3(b) (or at lest away from the idea that it might occur in isolation) as member
states prepared to launch a new round of trade negotiations at the WTO Ministerial
Conference in Seattle, 29 November-4 December 1999.88 For a while, it looked as though

                                                
84 International Centre for Trade & Sustainable Development, TRIPs Council discusses plant patenting. In
Bridges Weekly Trade News Digest, Vol. 3, No. 15/16, Geneva, 1999.
85 This means that access to genetic material shall be based on conditions agreed upon. The parties shall be
mutually informed about the intentions with the access.
86 The protocol is an outgrowth of the Convention on Biological Diversity created during the 1992 Earth Summit
in Rio de Janeiro.
87 The Crucible II Group, 2000: 101.
88 Ibid: 100.
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the review might be dealt with simultaneously, along with a host of other issues, but they
failed to do this and decided to postpone negotiations on Article 27.3(b) to the next round.
     The US and other industrialised countries may push for deletion of the entire
subparagraph, thus eliminating expectations from patentability. The WIPO and UPOV
(Union for the Protection of New Varieties of Plants) member countries suggest that UPOV
1991 should be explicitly named as an (or the) “effective” sui generis system.89 By contrast,
some developing countries and CSOs (Civil Society Organisations) are advocating for an
expansion of what may be excluded from patentability under TRIPs to provide member
states with the option of excluding all biological materials from patentability. While the US
did not anticipate or favour new negotiations on TRIPs at the Seattle Ministerial meeting,
some developing countries submitted proposals to the WTO TRIPs Council for new
negotiations.90

     Disputes over renegotiations of the TRIPs full text or just Article 27.3(b) have been
commonly occurring on the agenda from the beginning, but such negotiations have not been
initiated. Most developing countries have pushed for this from the beginning, but developed
countries, with US, Japan and EU in the forefront, have effectively delayed new negotiations
on the TRIPs Agreement. In a statement at the Ministerial Conference in Doha in November
2001 Edward B. Rugumayo, Minister of Tourism, Trade and Industry in Uganda, said:

“Uganda would like to propose a substantive review of Article 27.3(b) in order to

ensure that life forms that are "naturally occurring" should not be patented.  It is the

view of the Uganda delegation that the patenting of life forms is tantamount to the

transfer of community rights and property into private hands, with likely adverse

effects on small rural farmers and on food security in general.  Furthermore, it is the

belief of the Uganda delegation that access to genetic resources should only be on

mutually agreed terms. In addition, the sui generis system envisaged therein should

be nationally determined, but consistent with the Convention on Biological

Diversity.”91

And so, finally, almost seven years after the creation of the TRIPs Agreement, a
breakthrough can be witnessed concerning the relationship between the TRIPs and the
Convention on Biological Diversity. The TRIPs Council has now been set out to examine
this relationship and furthermore the protection of traditional knowledge and folklore.
Another important reaffirmation is that each country has the right to take the measures for

                                                
89 The Crucible II Group, 2000: 101. UPOV is an intergovernmental body that establishes international rules
under which countries grant intellectual property rights to the developers of new plant varieties. Consequently,
UPOV 1991 is the act that regulates the protection of intellectual property rights.
90 Among those was the Africa Group.
91 http://www.wto.org/english/thewto_e/minist_e/min01_e/statements_e/st111.doc
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the protection of the environment that it deems necessary. This is an important advancement
showing that developed countries is starting to recognise the possible implications posed by
the TRIPs Agreement on biological diversity.

TRIPs vs. Convention on Biological Diversity
But the challenge is immense. The aim of the Convention on Biological Diversity is to
secure the prerequisites for a rich biological diversity on earth even in the future. The
starting point for the convention is that the local communities, which maintain the
knowledge of the genetical resources, are essential for its preservation. This gives them the
right to control and influence over how they are being used. Countries which has signed the
Convention on Biological Diversity guarantees that improvements and profits from products
which has been developed on the basis of biodiversity are equally shared, with special
consideration to the countries in the south.92 No legislation concerning intellectual ownership
is allowed to be incorporated if it is in conflict with sustainable use of genetical resources.
Neither any country is allowed access to genetical resources in other countries without its
approval and the countries in south shall be guarantied transfer of important technology
within the field from north. The ambition is to level out the unfair trade of genetical
resources between north and south.
     This invites to a clash between the Convention on Biological Diversity and the TRIPs
Agreement’s demand for patent on life. Most of the WTO:s members have also signed the
convention. This puts them in the dilemma of getting the commitments to work together.
TRIPs obligates members to adopt patents or sui generis systems for plant varieties, while
the Convention on Biological Diversity calls for the protection and promotion of indigenous
knowledge, innovations and practices. Conservation and privatisation are contradictory
goals. Exclusive monopoly rights over biological products, such as GM products, and
processes restrict availability of genetic resources – and this is detrimental to food security
and the well being of local communities. Western-style IP regimes will promote uniformity
and the introduction of new plant varieties that unintentionally displace farmers´ varieties
and might be a threat to nature. Patents are not benefit-sharing agreements, but are means by
which the private sector, mostly in the industrialised world, is able to profit from the
biodiversity that was conserved and developed by indigenous and local communities over
millennia. The rights and objectives of the two treaties are clearly in conflict. Both treaties
provide legally binding obligations for governments but the WTO has distinct sanctions
against those who don’t fulfil the agreement, which the convention lacks. And this means
that the Convention on Biological Diversity always will be undermined, as long as it lacks
some kind of sanctions for not fulfilling the agreement, because member states, of course,
want to avoid any kind of economical punishment.
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The increasing patenting is, thus, problematic. Almost all patents are created within the
OECD-countries (see discussion in Agenda Formation in the section about the TRIPs
regime). The same thing holds for all of the worlds plant breeding rights, which to 80 percent
is domiciled in seven countries, among those US, Netherlands, Germany and Japan.93 This
has created increasing worries in developing countries. The patenting of products and
processes derived from plants from the south and on the basis of indigenous knowledge has
become a major issue of conflict in the IPR domain. The patenting of neem is but one
example.
     Neem, Azarichdita indica, a tree native to India, has been used for centuries as a
relatively cheap and environmental friendly bio pesticide and a medicine.94 Today, this
heritage has been stolen by the US multinational company W.R. Grace, how have patented
the neems active component azadirachtin, and prohibited everybody else to use the neem.
     So it would seem that the TRIPs agreement, in its present form, are contradictory to an
enhancing of the biodiversity. Furthermore, it does not seem likely that the parties to both
the TRIPs Agreement and the Convention on Biological Diversity, in reality, can meet the
obligations set out by these two agreements. But the future goes in the footsteps of optimism.
The task for the TRIPs Council to further investigate the relationship between IPRs and
biodiversity inspires to hopeful thoughts.
     One should be careful to not stick its shin out and claim that TRIPs overall effect on
biodiversity is negative. The shortcomings of a deductive study must be taken into
consideration. There is a risk that the reality is moulded to fit the theoretic foundation. But
having this in mind, this study displays those negative tendencies that can be connected to
the TRIPs Agreement.

The rights of plant breeders
Some developing countries have proposed an alternative way to protect indigenous
knowledge and biological material by guaranteeing existing exceptions from patents that
allow “farmers privileges” and “plant breeders´ rights”.95 If patent rights were granted on
plants and animals according to article 27.3(b), they might be used to bypass exceptions for
traditional or cultural stock. These countries are concerned that their lack of expertise in GM
technology might prevent them from appreciating the potential residing in their own natural
resources, and losses might occur through patenting.
     The idea that you can take patent on and own life, from plants till single genes and gene-
sequences in animals, plants and humans were until the beginning of the 2000-century alien
in the Western society. But with the entry of industrialism one started to see the possibilities
to speed up the breeding process by systematic interbreed better plants. This work demanded
                                                
93 Lindquist, B., Genpolitisk och biologisk mångfald, Norstedts Tryckeri, Stockholm, 1998: 22. (In Swedish).
94 Shiva, 1998: 73.
95 The Crucible II Group, 2000: 102.
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resources and the plant breeder had to be insured to be entitled to incomes of these plants.
This was solved through the so called “plant breeders´ rights”. This means that the plant
breeder has sole right to sell seed from its plants varieties during a period of twenty years.
But other plant breeders still have the right to get access to the new plants for further
breeding cost free. This guarantee were created to ensure progress and that the plant
breeding would go on as much as possible. Those farmers who have bought seed from the
plant breeder also have, according to the plant breeders´ rights, permission to freely use the
seed for own benefit to the next coming year.
     The protection by patents is far more extensive than the plant breeders´ rights. It is the
inventor, the plant breeder in other words, who states what the patent are to protect. The
patent can include a single gene, but it can also embrace hole species, depending on the
character of the “invention”. Within the patent-system the farmers has no right to save some
of the harvest for own seed. Other plant breeders have no right either to use the plant or the
gene without paying to the possessor. This system has become even more important after the
entry of genetic engineering in the breeding process, where the investments has become
extremely high and the possibility to move genes has increased dramatically. The high
licence-costs in able to get access to patented material is a threat to all smaller and locally
based plant breeding companies, because these doesn’t have the capital which is needed to
by licences. It is also expensive to register and store patents. The system of patents
contributes, in it self, to the concentration of the plant breeding processes to a fever number
of private trans-national companies, which foremost concentrate on the large and
commercially marketable seeds. Plant breeding directed by the commons is becoming more
and more limited.
     The TRIPs Agreement is based on a highly restricted concept of innovation. By
definition, it is weighted in favour of transnational corporations, and against citizens in
general and Third World peasants and forest dwellers in particular. The main restriction is
the shift from common rights to private rights. As the preamble of the TRIPs Agreement
states, intellectual property rights are recognised only as private rights. This excludes all
kinds of knowledge, ideas and innovations that take place in the “intellectual commons” –
among farmers and even in universities among scientists. TRIPs are therefore a powerful
mechanism for the privatisation of the intellectual commons and a deintellecualisation of
civil society. The force of globalisation, mainly the economic ones that shifts the power from
states governance to capitalistic corporations, tends to be of capitalistic nature. And due to
the prominent position of the WTO and the strong interests of transnational corporations
within WTO:s domain, these tendencies has been further legitimised.
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Operationalisation

It is hard to say anything about the TRIPs Agreements effectiveness at this point. It has not
been operational for a sufficient amount of time and most developing countries has not
implemented TRIPs in its legislation yet, since they have until 2006 to implement TRIPs into
its legislation. But TRIPs seems to be a full-blown regime. The formality of the regime is
high and there are strong mechanisms for forcing members to oblige by the rules. The
expectations are highest among the developed countries, but the developing countries also
place great hope in the TRIPs regime despite its flaws. As mentioned before, a membership
in the WTO and the TRIPs Agreement is seen as the only way to integrate in the
international trade and reap its benefits.
     Due to the formality of the TRIPs Agreement and its possible sanctions against states that
do not fulfil its undertakings with the agreement, TRIPs is a full-blown regime. The
expectations on each other are high from virtually all parties. But the foundations from
which the expectations steam from differ. The most obvious differences are those of the US,
EU and Japan (developed countries), and on the other hand India and Brazil (developing
countries). Developed countries tend to see the benefits with the TRIPs Agreement, for its
own sake. It is a golden opportunity to open up markets around the world and to get access
to the rich biological diversity in many developing countries and least developed countries.
On the contrary, developing countries points to the shortcomings that exist within TRIPs.
Even though there are benefits with the agreement there are negative side-effects that can not
be neglected, where the threat against biological diversity and devastation of indigenous
knowledge is the most prominent.
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6 Final Remarks

"….it is clear that the invention of a new gene for making human beings different or

better cannot be handled in the same way as the invention of a new gearbox."

        Lester Thurow, 1997.

In the entire history of international trade there has never been an institution as powerful
and influential as the World Trade Organisation. WTO:s mandate is to oversee the new
world trade order negotiated in the Uruguay Round, and to handle trade disputes, which
threaten free trade. However, many developing countries point out that ‘free’ trade has in
fact not been so free for them. By contrast, developing countries are under increasing
pressure, through the TRIPs Agreement, to open up more of their economies to competition
from overseas – even though their own industries may suffer as a result.
     To many observers, it is the large transnational corporations of the rich North, which have
done best out of free trade. Through the huge influence they wield over governments at the
WTO, these corporations have won the freedom to move around the globe without
restriction, making use of cheap labour, and locating wherever they can best tap into the
largest and most lucrative markets.
     Suprastate global governance, such as the WTO and its TRIPs regime, is the response to
deal with the reality in which we live – the globalised reality. But global governance comes
to a price. States have lost their supreme sovereignty in the face of globalisation and the
power of the globalised economy and transnational corporations.

The challenge for regimes
Environmental issues emerged in the late twentieth century as a major focus of international
concern and activity. They relate to globalisation themes in several ways. Many
environmental problems are intrinsically international or global, stimulating international
political activities in response. Others, though local, are experienced across the world.
Virtually all environmental issues are intimately linked to the dynamics of globalised
political economic processes.
     Awareness and concern about environmental issues grew substantially since the late
1960s. Since the 1970s, a wide range of agreements, institutions, and regimes for
international environmental governance has developed. Much international political activity
related to the environment has focused on the development and implementation of these
regimes, involving a wide range of actors and processes. Since the late 1980s and
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particularly the UNCED summit in 1992, many international political processes have
engaged with the linked issues of development and environment, and the contested notion of
sustainable development.96 The relationship between the World Trade Organisation regimes,
like TRIPs, to promote and govern IPRs in a globalised market economy and international
environmental regimes to protect the environment, such as the Convention on Biological
Diversity, is high on the political agenda.
     This paper presents evidence that it does not seem likely that the parties to both the TRIPs
Agreement and the Convention on Biological Diversity, in reality, can meet the obligations
set out by these two agreements. Furthermore, this study points to those negative impacts the
TRIPs Agreement poses to an enhancing of biological diversity and protection of indigenous
knowledge.

Future challenges
International environmental issues pose significant new challenges for regime theory. It
raises questions about the significance and role of states in environmental politics and about
the relationship between power and states in regimes. Globalisation theory can be fruitful in
order for regime theory to develop instruments for clarifying the relationship between power,
states sovereignty, and capitalistic forces, in the face of transnational corporations, in context
of regimes. International governance is no longer isolated regimes dealing with narrow
problems. At least since the 1990s they have formed a complex of interlinked institutions
shaping the activities and expectations of all relevant actors across a wide range of activities.
The primary challenge for the new millennium and beyond is to shape patterns of
development to promote a preserving of the biodiversity and the knowledge of indigenous
farmers. The 1992 UNCED agreements continue to provide a framework for international
efforts to promote and coordinate efforts to achieve this. But the challenges are immense.
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