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1

INTRODUCTION

1.1 THE EU TAKEOVER DIRECTIVE
The year of 2003 has known heated debates around the so-called EU takeover
directive, aimed at creating a more open and transparent market for takeovers
within the union and to give European shareholders the same minimum level of
protection. Through this, EU member states would also be able to compete on a
more equal level. The directive is one more step towards the goal of obtaining
harmony between the regulations concerning stock market activities on all
European markets. The increasing global competition is the background to this
vision, and not to forget, the competition with the United States. Negotiations
around a takeover directive have been held for more than 14 years and never has
a proposed draft managed to win satisfaction among all the member states, not
until now.
Plans for harmonising takeover in the EU go back to the beginning of the 1970s.
Since 1977, there is a European code of conduct on transactions of securities to
be followed.1 The first proposal of a directive was however not presented until
1989. The inability to reach an agreement during all these years, is partly due to
the fear of countries, such as Germany, of becoming especially vulnerable
targets for hostile takeover attempts. Another reason is the failure of the EU
Parliament’s requirements of an increased employee consultation at takeover
situations and of giving target companies (subject to being acquired) more
flexibility to create defenses. It has also been a difficult task to avoid unbalances
between takeover conditions of EU- and non-EU countries; if defensive
mechanisms were to be abolished or rendered more difficult to use within the
EU, whereas US targets could continue taking these defensive actions against
EU bidders, the outcome of takeover attempts would not be based on fair and
equal conditions between the two areas.2,i

1.1.1 Article 11
The origin of this thesis was precisely this debate within the EU, which during
the last year had been particularly intensive, two of the proposed articles, no. 9
and 11, being subject for notably hard resistance from the member states. Article
11 concerns especially Scandinavian and thereby Swedish companies, which to
a large extent use a system of unequal voting rights (A- and B-shares). The latest
proposal on this article called the Unenforceability of restrictions on the transfer
1
2

http://europa.eu.int/comm/internal_market/en/company/company/news/takeoverfaq.htm#1
Freshfields Bruckhause Deringer, July 2003
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of securities and voting rightsii, allows successful bidders to override certain
restrictions on the transfer and voting of securities provided for in the
company’s articles of association. That is, the rights of shareholders holding
weighted voting rights could be neutralised, thus restricted to one vote per share
at the general meeting of a target company when shareholders decide whether or
not to approve of defensive measures to fend off a bid, and at the first general
meeting of the target company after the bid has closed, provided the bidder then
holds 75% of the securities of the target.3 Thus, in takeover situations (when
henceforth referred to “the abolition of unequal voting rights in takeover
situations”, situations where the buyer acquires more than 75 % is meant),
shares with superior voting rights (e.g. A-shares) should count as ordinary
shares (B-shares). This implies that the rather strict control of Swedish
companies presently held by a relatively small amount of owners, would be
threatened, as their voting power would become greatly diminished.
As the allowance of shares with unequal voting rights in many Swedish
companies’ articles of associations constitute a defense for many Swedish
owners, the transformation of A- to B-shares in takeover situations would
remove this protection and the prerequisites for Swedish trade and industry
would risk becoming fundamentally changed. The investment firm Investor for
example, would risk losing the control of the telecom company Ericsson, being
exposed to a hostile takeover. Additionally, 50% of the firms that went public on
the Stockholm Stock Exchange between 1998-2002 (and still quoted) have
shares entitling to different voting rights,4 along with many older companies,
give you an idea about the frequency of the system.

1.1.2 The final agreement
As earlier mentioned, not until now has a proposed draft managed to become
generally accepted by all of the EU member states; November 27, 2003, an
Italian compromising proposal was finally adopted, making it voluntary for
every state to adopt article 9 and 11iii. All countries supported the compromise,
apart from Spain, which abstained. The outcome was a victory for Sweden,
having worked hard to remove article 11. The rules will however anew be
brought under inspection in five years, thus in 2010, implying that the plans of
decreasing the amount of defensive mechanisms within EU is not forgotten and
that the threat against the Swedish system has not disappeared. This means that
the country must be prepared to deal with the system in the future. The
agreement was a personal defeat for EU’s top financial regulator and Internal
3 Freshfields Bruckhause Deringer, July 2003
4 Hansen, S., Veckans Affärer, 07/04/03
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Market Commissioner Frits Bolkestein, whose proposal was a more ambitious
one with the purpose to spur cross-border mergers within the EU. For him, the
agreed compromise was an “empty shell” and in his disappointment he was
confident that “if the Council (of ministers) would continue to take decisions
like this, the EU will never reach its target of becoming the most competitive
economy in the world”.5 Sweden has during the negotiations been fairly upset
about EU:s attack on the Swedish system, since there are many other defenses in
use within the union that are more harmful to takeovers. During the final
negotiations, the Swedish Government managed however to secure that all
defensive mechanisms will be examined in the review in five years.6
According to Lars Milberg at Aktiespararna, there has in the past been little
discussion in Sweden about what would happen if unequal voting rights were
attacked. Milberg thinks it was a surprise when EU eventually started to pull the
strings.7 One has to start thinking about solving several dilemmas if a future
removal of the system of unequal voting rights in takeover situations will be
decided upon. The question of compensating existing A-shareholders if forced
to transform their “power shares” into less influential B-shares is one, as well as
finding other potential means to remain in control over a company.

1.2 PROBLEM DISCUSSION
With this as a background, it would be interesting to see whether different
parties in Swedish trade and industry, having either a negative or positive
attitude to the system of unequal voting rights, perceive the potential future
neutralisation of A- and B-shares in takeover situations as a threat. It would then
be of further interest to tell whether the advocates of the unequal voting rights
have thought of any potential solutions to prevent a scenario where superior
voting rights were to be put out of play and where present owners thereby were
to loose their firm control and influence over their companies. Likewise, it
would be relevant to obtain an idea about how the parties, considering the use of
unequal voting rights obsolete, would choose to proceed in the prospect of a
potential abolition of the system and decrease of the system’s effectiveness as a
takeover defense. If the EU-wide regulations are becoming stricter, and at the
same time hostile acquisitions are becoming more frequent and/or international,
it should be crucial to start preparing for what the future might bring, unless
Swedish companies are not to stand ill-equipped for new conditions such as a

5 Jucca, L., Reuters Svenska Ekonominyheter, 28/11/03
6 Wallberg, P., TT Nyhetsbanken, 27/11/03
7 Lars Milberg, 21/11/03
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more open market for corporate control. The questions that this thesis will
attempt to illuminate are thus the following:
! Is the potential future neutralisation of unequal voting rights in certain
takeover situations perceived as a threat by parties in Swedish trade and
industry and are tactics to avoid such scenarios where unequal voting
rights would become neutralised thought of?
! Are there today takeover defenses, seen to specific Swedish
circumstances, that effectively could fend off takeover attempts in order
to prevent a scenario where unequal voting rights would become
neutralised?
! Would the alternative of not incorporating/using additional defenses to
prevent a takeover that would imply a neutralisation of unequal voting
rights be a reasonable choice?

1.3 PURPOSE
The purpose of this thesis is to give examples on potential tactics to adopt if
unequal voting rights risked becoming neutralised in certain takeover situations,
these tactics dependent on two different scenarios: (1) Present Swedish
ownership structure is considered advantageous for the country and thus to be
remained or (2) A more open market for takeovers is desired.

1-14
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2

METHODOLOGY

2.1 INFORMATION NEED VS. METHODOLOGY
In order to be able to answer the questions depicted in the purpose, it has been
necessary to satisfy a certain need of information. The different steps in this
need of information are depicted below, along with the method used to collect it.
Need of information
Hostile takeovers

Method

Gaining understanding of the history of hostile
takeovers, the notion of friendliness and hostility,
how takeovers might work as a disciplinary
mechanism and the occurrence of hostile takeovers
in Sweden.

# Academic articles
# Specialist literature
# Swedish Press

Unequal voting rights
The use of unequal voting rights and the past and
present debate around the system.

# Swedish press
# Swedish studies

The threat and the future
Perspectives of parties in Swedish trade and
industry on the threat of an abolition of unequal
Takeover
defenses
voting rights
and on what potential alternative
defensive mechanisms might be.

# Interviews
# Swedish press

Takeover defenses
Different kinds of takeover defense strategies and
description of specific defenses.
Manager-shareholder alignment vs. Management
entrenchment

# Academic articles
# Specialist literature
# Swedish press

What will affect the choice of alternative defenses?
How will in Sweden the present legislation, politics,
ownership structure, increasing amount of cross
border mergers and other influential factors affect
the choice of alternative defenses if unequal voting
rights will decrease in importance or disappear?

2-15
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First, a basic understanding of the concept of hostile takeovers and the potential
need of incorporating takeover defenses in the company is provided. We will
however also see what advantages the absence of such have. The occurrence of
hostile takeovers in Sweden will further be discussed to understand the
country’s potential need of incorporating defenses against unwanted
acquisitions. Articles and specialist literature have provided the necessary input
to this section.
Second, with the aim of better understanding the significance and potential
implications of the 11th article in the EU takeover directive, the employment of
unequal voting rights (A- and B-shares) in Sweden will be discussed. Often used
arguments for and against the system will be depicted with the purpose of
showing possible positive and negative aspects of using it. This will provide a
deeper insight of whether the system is worth defending or not in the future,
once more being subject to thorough inspection. Swedish press have greatly
contributed to the input in this part, as well as a study made by Rolf Skog in the
1980s, treating the pros and cons of unequal voting rights.
The third part aims at showing the perspectives of different parties in Swedish
trade and industry concerning the future prospects of Swedish companies in
their defense towards hostile bids. More specifically, these parties give their
point of view of the Swedish system of unequal voting rights and of potential
alternative ways to proceed if the rights were to become neutralised in certain
takeover situations. The perspectives were assembled through interviews and to
some extent also through studies of opinions in the Swedish press, where a lot of
the debate around the issue has been visible for interested parties.
The fourth part describes different kinds of takeover strategies and more specific
types of takeover defenses that a company potentially could adopt. This is done
with the purpose to provide a review of a range of alternatives there are, in
addition to unequal voting rights, to prevent hostile takeovers. Further, the
notions of manager-shareholder alignment and management entrenchment are
treated, as these two different approaches taken on by management, e.g. when
adopting takeover defenses, often affect shareholder value in different
directions. Academic articles have been of great help in assembling necessary
information and in explaining implications of different defenses used.
In order to be able to do reasonable speculations about what the future of
resisting hostile bids might look like for Swedish companies, it was further of
importance to more deeply understand what will affect or restrict their choice of
2-16
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alternative takeover defenses. The method of satisfying this need of information
has been to study articles published in a variety of academic journals and
different kinds of specialist literature treating the subject. Swedish press also
contributed to this part.

2.2 THE APPROACH
This thesis is a descriptive one; I have tried to get an image of the present
attitude of different parties in Swedish trade and industry concerning the
potential removal of the unequal voting rights in takeover situations and a
picture of potential alternative tactics in order to deal with the prospect of a
neutralisation of the rights.8 A qualitative research design was further estimated
appropriate to this kind of study since only a very limited amount of respondents
were to be interviewed and as their responses were thought to be rather
extensive. A quantitative study would not have provided me with enough
context around the given answers, nor a very detailed description of the
respondent’s perspective. Neither was it probable that respondents would have
answered the necessary questions in a questionnaire, but would have considered
it too time-consuming seen to the characteristics of the questions. The language
of a qualitative research design is one of interpretation, an issue that I will treat
further down9.
No pure inductive or deductive approach has been used. I have conducted an
empirical study in order to collect details about perspectives of different groups
in Swedish trade and industry. But, as in line with the ideas of an inductive
approach, I cannot say that I from that worked towards creating abstract ideas or
general principles; the intention was to illuminate the perspectives of the
different groups. I did summarize and draw conclusions about their statements,
but I have tried to make clear that one should not generalize their opinions to
their respective “groups” in Swedish trade and industry. I have further used the
inductive approach as to continue collecting theory while doing the empirical
research; as I e.g. during interviews noticed that an issue in itself should be
further explained, I added it to the theoretical framework. Along with the ideas
of a deductive approach, abstract and logical relationships among concepts were
collected through theoretical research in the beginning of writing this thesis, in
order to contribute to the understanding of the opinions of the interviewees. The
theoretical part has however not what one says been “tested” against empirical
data but is a help of suggesting future solutions that could be appropriate seen to

8
9

Neuman, W., L., pp.21-22
Ibid, p.144
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the present situation.10 Empirical data and theory have thus interacted and due to
this, it has been extra important to remain open to the unexpected and willing to
change direction of research if so necessary. The original purpose in this thesis
has for example several times been adjusted to new circumstances since it turned
out being inappropriate seen to new facts.11
The notion of reflective empirical research has been of importance when
conducting this study. The explanation as of Alvesson and Sköldberg is that one
takes seriously the intertwining of different kind of linguistic, social, political
and theoretical elements in the process of knowledge development, in which
empirical material is constructed and interpreted.12 This is what I have been
trying to do, and to my help I have had the hermeneutical approach to
understanding and interpreting of phenomenon. The hermeneutical methodology
describes the prerequisites making it possible to understand meaning. Since a
great part of the material of social sciences is constituted of meaningful
phenomena (expressing or having a meaning), e.g. documents, texts and oral
statements, hermeneutics is relevant for such sciences, thus to this specific study
where different kinds of texts and interviews are used.13
My goal has not primarily been to achieve an understanding of what the present
situation look like and to freeze the reality in already known states, as does
positivism. I have strived towards creating new ideas, dissolving the habitual
and reveal new questions, driving the present forwards. I had to understand and
interpret the present, but only with the purpose of moving on and to speculate
about the future, in this case about potential alternatives to the use of unequal
voting rights. Also, I have in the concluding discussion tried to look forward and
pose broader questions to be investigated in the future, by myself or other
researchers.
Using hermeneutics, the present world should be made unfamiliar. In Sweden,
the use of unequal voting rights has been the traditional way to defend Swedish
companies from being acquired. There have evidently been researchers and
debaters before me having questioned the system, but for the large majority I
believe that it has been a system that Swedish companies mostly have taken for
granted. Therefore, it has in this thesis once more become scrutinised and
criticised.14 Further, hermeneutics says that scientific knowledge should not
10

Neuman, W., L., p.49
Ibid, pp.144-146
12
Alvesson, M., Sköldberg, K., p.12
13
Gilje, N., Grimen, H., pp. 175-177
14
Andersson, S., p.90
11
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consist of yet another simplification. That is why this study aims at illuminating
the complexity of the subject; to propose different tactics possible to choose
from and to point at the negative and positive consequences of each, thus not
necessarily to simplify matters or to come to definitive solutions.15

2.2.1 The path towards creating sense and meaning
In this thesis, I have attempted to develop an own interpretation of the current
and future situation concerning the use of unequal voting rights and other
defenses possible to use in Sweden. Using a hermeneutic approach, I strived to
find sense and meaning with the collected material collected in order for me to
do this interpretation. Further, hermeneutics says there is unity between sense
and reason, meaning that what I sense is reason to me since my senses are the
primary source of my consciousness about things, my fellow-beings and myself.
The meaning I have found could hence differ from the meaning other people,
with a different background and pre-understanding, would have attributed to the
phenomenon in compiling and analysing the material and even through the mere
reading of the finished thesis.16 The content and outcome of the thesis are thus
based on my personal perception of how the subject, the present and the future
most logically appear to me.

2.2.2 The attitude to an already interpreted world
Facts are never “pure”, but results of interpretations. Thus, the central for me in
my study is the understanding of texts and interviews17. When I talk to people or
read what they have written, I will receive information already interpreted by
that person. An actor’s pre-understanding is built up by his language, concepts,
beliefs and personal experiences. These factors decide his interaction with other
people and his attempts to interpret meaningful phenomena. His interpretations
might be false or true, but they will be equally valuable to me in my analysis.
When I did my research, I had to conduct myself to this already, by the social
actors themselves, interpreted world.
A hermeneutic process starts with me asking questions to a text. To be able to do
that, I must try to understand the intentions of the originator and assess if the
text is written with the objective to answer my question/s or if it unintentionally
is an answer thereto. In the latter case the source is considered of higher value:
Often, as I have had difficulties finding articles specifically treating my research
questions, it has been of uttermost importance to understand the intentions of the
15

Andersson, S., p.50
Ibid, pp.31, 70
17
Alvesson, M., Sköldberg, K., 165
16
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author so that the parts of the article that I have used are not incorrectly drawn
from its context. The articles have thus in many cases unintentionally answered
my questions. I further have to estimate if the instigator intentionally or
unintentionally embellish, distort or disparage the issue treated. In that case, the
value of the source will decrease: I have often used sources from the daily press,
seldom completely neutral in their opinions and statements. I have therefore
tried to collect opinions from many different sources expressing different point
of views in order to get a more nuanced picture of a phenomenon.18 Gilje and
Grimen refer to the American social anthropologist Clifford Geertz who
differentiates between social actors that are close to or far from their experience.
Some people might have worked more closely with issues concerning the
specific research questions, and might have followed the situation for a longer
period of time than others, meaning that they are more familiar with the
subject:19 People thus writing in daily press that I have used, might have been
further from their experience than people conducting research in the specific
area. Therefore, academic articles have been judged trustworthier than
discussions in the press. Also, I experienced that some of the interviewees had
less opinions about the asked questions, or did not understand me as good as
other interviewees. Respondents that previously publicly had expressed their
statements, for example Aktiespararna and Svenskt Näringsliv, had more to say
than respondents not that involved in the subject. Finally, I have to take into
consideration the distance in time and room and number of links concerning the
works of reference; the more links, the less value of the source used20: In a
number of cases, I have in articles found references to research conducted by
other authors. In cases where I have not managed to find the original source, I
have referred to that author through the author of the present article. I am aware
of the decrease in value of that source but the possibility still exists to find the
original source through the references in the article used.
As a conclusion, my intention has been to try to understand how different actors
think in order to understand their interpretation of the context and the specific
situation. I have subsequently presented my personal alternative interpretation of
the situation, which, as all other social actors’ interpretations, is based on
personal judgements and experiences. If I would not have taken notice of other
actors’ interpretations, correct or incorrect, I would not myself have been able to
do a trustworthy interpretation.21 This thesis is based on this kind of “double
hermeneutic” type of thinking; I as a researcher must conduct myself to an
18
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already, by the social actors themselves, interpreted world and at the same time
reconstruct these interpretations within a language of social science. Research
purely depicting the conceptions of the actors hardly reveals everything worth
knowing about how the society works.22

2.2.3 My pre-understanding
A researcher’s frame of references is a coalition of many different horizons from
the already interpreted world23. Also, when starting to interpret a text or an
interview, one has to have a certain level of pre-understanding; certain ideas
about what to look for if investigations are to take a direction. Gilje et al. refer to
Popper who talks about the fact that one never starts a process of observations
without having certain interests classifying the phenomenon from a certain
viewpoint. He states that it is the theory and our expectations that tell us what
are important and relevant observations.24 In order for me to start interpreting
different articles on the consequences of using takeover defenses etc., I had to
learn the basic knowledge within the area through other types of readings.
Before starting to investigate the opinion of a certain party of Swedish trade and
industry in a specific matter, I likewise had to learn the basics to be able to go
through with an interview. The learning of the basics also gave me a hint about
what to expect when later on reading or interviewing people on the matter.25

2.2.4 The whole and its parts

Hermeneutics is about understanding the totality of all the specific parts.26
Meaningful phenomena are only understandable in the context in which they
exist, implying that I in my research always have tried to see to the context and
penetrate into the reality of these phenomena and not isolate statements from
readings or interviews. However, it is as important to understand the different
parts of the phenomenon27:
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The maybe most important concept
within hermeneutics is the hermeneutic circle:
When conducting research, I must be aware of the
constant movements between the whole and its parts,
between the issues I aim to interpret and the context in which
they are interpreted, and between what I am interpreting and
my own pre-understanding. Interpretations must be motivated,
and in order to motivate interpretations of e.g. a statement
given by an interviewee, I have interpret the whole
context of the issue we are discussing. But in order
for me to motivate a certain interpretation of the
whole context, I must base it on the
interpretations of the different parts that
I have done!28

Figure 1:The whole and its parts
Own figure

There is no absolute true interpretation of a text or an action, neither is there an
independent platform outside the hermeneutic circle that one can refer to in
order to motivate interpretations.29 The context decided the interpretation
process I was going through when conducting this study. Therefore, this process
must be different from time to time. There cannot be any beforehand-created
rules for how to interpret; creating rules would have been to make hermeneutics
into positivism.30
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2.2.5 Empathy and partiality
Using a hermeneutical approach, I do not have to be completely neutral. I have
therefore tried to feel empathy31 with authors and interviewees. When reading
collected material and interviewing people, I tried to penetrate into the wordings
of the writer or interviewee in order to render his/her meaning comprehensible
and I tried to understand why the individual argued in a specific way. This
gaining of insight is crucial to fill out and enrich the meaning of what is read or
heard32. Additionally, the weaker the source is, the more important it is for the
researcher to try to feel empathy with the writer or author.33 This was important
when trying to understand articles from magazines or dailies etc. The notion of
partiality has to do with this. There is partiality in all levels of the research
process. Conducting this study, I unconsciously incorporated my personal
history and personality into the interpretation I did of the written material and
the interviews. I could not set myself to zero in order to become completely
neutral. The instruments in research, the different methods and techniques were
mixed up with my values, meaning that impartiality was impossible. A
prerequisite for impartiality would be that I could diversify between facts and
values, i.e. assuming that the articles that I read, treating the same subject, were
written by people having the exact same perception of the problem, or that the
questions that I pose in my interviews have the same significance for all the
interviewees.34 These prerequisites are impossible to fulfil.

2.2.6 To choose between interpretations
In this thesis, I have referred to a certain number of researchers, authors and
writers on their opinion or own interpretation on different matters. Since there in
many cases have been a lot of previous research done in a certain area, I have
been forced to choose among an abundance of interpretations. How have I then
known, which, among several interpretations of one and the same phenomenon,
is the best? The problem can be referred to as a problem of pluralism of
interpretation. Gilje et al. suggest that one has to look at two criteria at the same
time. One is called the holistic criteria (Hanse-Georg Gadamer); the details in a
text must harmonise with each other in one piece. The other is called the actor
criteria (Quentin Skinner); there has to be accordance between the interpretation
and the author’s intentions.35 In this thesis, I have not been able to judge which
interpretations are the trustworthiest according to these criteria since they to me
31
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seem to fulfil both criteria. What make interpretations differ depend more on the
fact that they are based on so many various parameters and circumstances. I
have though, when taking part of differing results, tried to include several of
them, thus not intentionally left out results that would have been less appropriate
to the analysis.
What line am I to take to interpretations made by other people, especially such
that I myself do not support? Concerning this issue, Gilje et al. argue for an
important principle in research called methodological tolerance, telling me that
one should be open for other interpretations than one’s own, in cases where
several interpretations are available and as one never can be sure of having
found the real interpretation. I have in this thesis tried to look at others’
interpretations with a real interest of what they express, without judging them
beforehand and in order to increase my own understanding. Likewise, I have not
rejected alternative interpretations without having given them a chance to affect
me.36

2.3 PRIMARY SOURCES
2.3.1 How to interpret the choice of interviews and interviewees
The point of departure for this thesis was the perspectives given by a number of
interviewees on different matters concerning the use of unequal voting rights.
The respondents were representatives from the Swedish ministry of justice,
Swedish trade union LO and SIF, Aktiespararna (Swedish Shareholders’
Association), Svenskt Näringsliv (Confederation of Swedish Enterprise), 4:e
AP-fonden (Fourth Swedish National Pension Fund), and PWC Corporate
Finance.iv The respondents were chosen since they represented different parties
in Swedish trade and industry; the Swedish Government, Swedish Federation of
Trade Unions, Swedish shareholders, Swedish enterprises, a Swedish
institutional owner and a Swedish corporate finance department (the Wallenberg
family is also represented among the parties, however not interviewed). In some
cases, they can additionally be seen as counterparts to each other, making the
perspectives more interesting to compare; Swedish shareholders vs. Swedish
enterprises and the Swedish institutional owner vs. the Wallenberg family
(controlling firms on a relatively small share of the total capital).
After having heard the respondents’ opinion, I could compile their answers and
show what their standpoint on the matter was. But more important, I could judge
whether this thesis would have a real interest for different parties in Swedish
36
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trade and industry;v if the parties appeared to be confident that the present
system would not disappear, and/or if they had no or non-developed ideas about
strategies to prevent takeovers in the case of a neutralisation or removal of
unequal voting rights in such situations, it would show that some parts of
Swedish trade and industry would be unprepared for future changed conditions.
It is in some cases very difficult if not even directly wrong to generalise the
opinions of the interviewees to the overall opinion of their respective “parties”
in Swedish trade and industry. What the representatives from Aktiespararna and
Svenskt Näringsliv said could though be considered to be representative for their
whole organisations, since individuals, very knowledgeable about the subject
and about the standpoint of their respective organisations, were spoken to in
these two organisations. The perspectives of Jacob and Marcus Wallenberg
should likewise be in line with the opinions of their whole family. One could
however not generalise their opinions to all large Swedish owners, basing their
control on superior voting rights, even though it is likely that such owners are
interested in remaining the control by means of unequal voting rights. The
respondent from the Swedish Government has most probably taken a position
that mirrors the opinions of whole Government concerning the use of unequal
voting rights. His opinions appear to be in line with the historical and present
opinions by the Government if studying other readings where governmental
representatives have been illustrated. The present respondent’s ideas of potential
tactics to proceed with in the future in order to protect present ownership
structure could however very well differ in relation to what other respondents
would have uttered; maybe the answers would have been more developed
compared to the ones here received. Even more difficult to generalise are the
perspectives given by respondents from LO and SIF, 4:e AP-fonden and PWC
Corporate Finance consultancy. Different trade unions, pension funds and
corporate finance units in Sweden think most likely differently about the issue in
focus. The responses given from these respondents should thus be looked at as
input of diverging perspectives on the fact that the system of unequal voting
rights is threatened with the purpose of providing examples on possible sets of
opinions expressed by different parties.
More interviews could have been conducted in order to get further input and
views on possible ways to proceed, especially since there within a group, e.g.
the institutional owners, are so many different perceptions of the situation out
there. It would also have been fruitful to interview a representative from EU and
people from other countries, in order to get their view on the Swedish system.
However, time is a scarce resource and I have tried to do the very best with the
interviews that I have conducted!
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2.3.2 Preparations and technique
The empirical study has thus been made by means of a number of qualitative
interviews (except for a couple of perspectives collected through Swedish
press). A kind of unstructured interview technique has been used, meaning that
the interviews were conducted in a rather informal and relaxed way, in the sense
that the interviewee was given the freedom to speak in a somewhat broader
context, though within the guidelines of the topic. This increased my
understanding of their opinion and provided me with a larger context in which I
could interpret their answers. My intention has further been to maintain a
friendly attitude throughout the interview even though a certain feeling of
hostility in rare cases was experienced.37 I have further not been involved in any
real conversation with the respondent in the way that I have given him my
personal opinions on the matter. I have though to some extent posed questions
containing statements from an opposite view, in order to see his reaction and
response to that opinion, a conduct that may have influenced the respondent to a
certain degree. I have though not experienced that these approaches have had an
influence on the standpoint of the interviewees, as their standpoint concerning
the specific questions had been made clear before I confronted them with the
opinion of another interviewee.
The interviewees have been carefully informed about my intended thesis before
answering any questions, thus, an informed consent has been reached. Further,
none of the interviewees have wished to stay anonymous or to protect the name
of their organisation. The right to privacy has thus not been harmed.38 A
majority of the persons interviewed received my questions via mail beforehand
and had them in front of themselves during the interview. These were better
prepared than respondents that had not received the questions, which obviously
affect the quality and the outcome of the interview.
One personal interview has been conducted and took place in the beginning of
the 10 weeks set aside for writing this thesis. At that time, I did not have a large
pre-understanding about the issue to be discussed in the thesis. Many questions
concerned therefore general issues related to e.g. takeover defenses used in
Sweden. The outcome of the interview contributed however also to the
perspective of a Corporate Finance consultant, integrated in the empirical study.
The interview that lasted for about an hour was recorded. A script was made, on
which the, in the thesis, presented material is based.
37
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The remaining interviews have been made over the phone. A telephone with a
loudspeaker has been used and all interviews, except the ones with Jan Edling
and Björn Franzon, were recorded by a tape recorder in order to concentrate on
listening and interacting in a better way and also to get the exact formulations of
the interviewees, which has been important in order to paint nuances and details
in their answers. The interviews exist no longer on tapes but the transcripts of
them have been saved. A positive aspect concerning the phone interviews was
the greater accessibility to people that would not have had time or interest to
receive me in person. This thus allowed me to speak to people I suspected would
have developed opinions about the subject. A negative aspect is that the
interviews probably were shorter than they would have been in person; between
20 and 25 minutes. This might have implied less developed answers from the
part of the respondents and a less deep insight for me, and also that more
negative stress was experienced. Further, I did not meet the respondent in real
life, augmenting the risks of misunderstanding and decreasing the perception of
hesitations or other important signals during the interview. However, after
having transcribed the phone interviews, the respondents have been given the
opportunity to read he transcript through in order for him to correct any
misunderstandings or misinterpretations, or to add comments on the material.
Christensen (PWC), Franzon (4:e AP-fonden) and Danelius (Swedish ministry
of justice) used this possibility. I did however not record or send the comments
made by the representative from LO, since I judged his answers very concise
and clear.
I admit that the preparations of the questions posed could have been better. But
as I had to start with the interviews in a rather early phase when my preunderstanding was low and when the purpose was not definitive (it would come
to change somewhat), I was not sufficiently confident about questions that
would be convenient to pose. I adjusted them after each interview and I let some
respondents answer more and more developed questions than others if the
discussion brought us into such areas. The questions are not attached in the
appendix since they varied between the respondents. They all though discussed
around (or did not want to discuss around) the issues depicted just before the
compilation of the perspectives in chapter 4.2.
Finally, I should remind you about the fact that what has been found in the
empirical parts of this thesis is not enough or even close to give a whole and true
picture of the present situation and future solutions. There are many more parties
within Swedish trade and industry that would have been greatly interesting to
talk to in order to get an even more nuanced view of the subject. Additionally,
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only limited aspects of a phenomenon may be discovered by means of an
empirical study. Phenomenon should be investigated in terms of the
combination of a view of the context and subjectivity.39 This leads us in to the
chapter treating secondary sources:

2.4 SECONDARY SOURCES
Secondary data is information that already exists about a certain phenomenon
and that has not been collected primarily for the current researcher’s study 40. In
this thesis, specialist literature, academic articles, imprinted investigations,
company publications, articles from daily, weekly and monthly newspapers,
reports from news agencies and information from homepages have constituted
secondary sources. The economic libraries at the University of Linköping and
the School of Economics and Commercial Law in Gothenburg have been of
great help in finding material. I am especially thankful to the electronic libraries,
e.g. “Affärsdata” and “EBSCOhost”, admitting me to find and read articles
directly on the screen, facilitating the search for articles significantly.
Since there is an abundance of written material treating the subject of takeovers
and takeover defenses, there has been a lot of material to dig and search in. The
prime challenge has been to choose between articles. The reader should be
aware of that I sometimes capriciously have been forced to choose between
articles, not having possessed the time to carefully go through every published
article that could have been useful to my thesis. Many studies present
additionally deviating results, especially concerning the possible effects on
shareholders’ wealth of the use of different defensive mechanisms. It has been
impossible for me to judge which studies are the most reliable, if some even are
more trustworthy than others since the outcome of them depend on numerous
amount of factors specific to the individual study, such as samples of population,
parameters, time periods, various industry trends etc. I have therefore in the case
of the effect on shareholders’ wealth of the use of takeover defenses in many
cases relied on a study that concludes other conducted studies made and that
presents an aggregated picture of the situation. This issue is not one of the
relevant questions in my thesis and I find therefore that this compiled version
might play the role of guideline in this case.
It has been impossible to find literature that directly responds to my research
questions and purpose. I consider this however positive, since I otherwise might
had become biased in my opinions. I believe that I have been able to create an
39
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own opinion about what possible tactics there are for Swedish companies in the
prospect of a potential abolition of unequal voting rights in takeover situations.
It has though been easier to find opinions (no whole studies though) on what a
more open market for takeovers (e.g. if no further defense would be
incorporated and thus possibly facilitating for acquirers) would imply for
Sweden and what the implications on a country’s trade and industry possibly are
of takeover defenses. The fact that studies often are made in Anglo-Saxon
countries complicates matters since Sweden is more of a continental European
country and since it additionally is much smaller and less influential in the
World Economy than for example the US and UK. This fact might make the
used studies partly less relevant for the present Swedish situation, but they
should still be useful to base analysis on.
Many of the sources referred to when illuminating the debate around the use of
unequal voting rights, the potential choice of other takeover defenses, and what
could influence the choice of such additional defenses are found in Swedish
media and press, that is, different newspapers, business magazines, reports from
news agencies etc. These sources have to be used carefully as the articles are not
academic but journalistic ones. It is always hard to estimate the reliability of
articles written in magazines and newspapers since they seldom are based on
any longer and/or deeper research and studies. Additionally, they might be
coloured by the journalist’s personal opinions and not always objective. To
continue, the ever-existing “trends” in opinions affect the presentation of
different phenomena. Remember how the majority of business journalists all at
the same time praised the IT-business in the end of the 1990s, and how they
altogether and simultaneously changed their minds a couple of years later to the
opposite. However, since it sometimes was my purpose to find these biased
opinions about an issue, either the opinions from the journalist himself or by one
of his or her interviewees, Swedish press was the perfect place to look. For
example, when not receiving the opportunity to interview a representative from
the Wallenberg family myself, several already conducted interviews were to
find, and I have seen them as trustworthy, being written by acknowledged
writers in respected Swedish Press.
Also when looking for current news and discussions, or trying to find a
definition of a phenomenon and such, media and press have been useful. When
quoting newspapers or magazines on pure facts or news, I have tried to verify
that the same statements are made in more than one paper/magazine and that
they agree with each other. This might contribute to a greater reliability on what
concerns these issues.
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As a conclusion of this methodological chapter, the reasonability of the results
that I have reached can only be assessed dynamically through a critical
penetration of, and discussions around, the arguments on which the
interpretation rests. My results are not final results, only provisional ones.41
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3

HOSTILE TAKEOVERS

The concepts of friendly and. hostile takeovers, as well as the disciplinary
mechanism of takeovers will in this chapter be introduced. Besides from
explaining their significance, this description will build an understanding of the
potential need of incorporating takeover defenses in the company, but also to
make clear what advantages the absence of them have. First, a short
introduction:
There have been several merger waves through history. The first began at the
turn of the century 1900. Around 1992, the fifth wave in the row began, the
largest in terms of the number of acquisitions every year, but also in the size of
transactions42. As always, the merger wave followed a recession; when stock
prices mounted, companies could make good deals even if the premium paid
was much over the current market price. Low interest rates also made financing
relatively cheap. Acquisitions in the 1990s were very international in scope,
with all types of cross-border deals going on. The technological development
contributed significantly to this as well as the general globalisation, freer trade
and deregulation of certain industries. To take advantage of economies of scale
in a world market, companies needed to become larger, and acquisition was a
fast solution to this. Hostile takeovers along with innovations in defense
mechanisms became important during the later merger waves; the large size of
the target firms in the 1980s and the many successful hostile takeovers led many
firms to believe it was a world of eating or to be eaten.43

3.1 FRIENDLINESS
Before looking at hostile takeovers more in detail, the concept of a friendly
takeover should be sorted out as to know what to compare with. A friendly bid
can be explained as being made with the acquiescence and support of the
incumbent (“sitting”) target management44. Target firm shareholders will be
recommended by target management to sell their shares if a bid that is perceived
as friendly by the latter is made. The recommendation will be done at the time of
the bid’s announcement or immediately thereafter.45 Many authors and
researchers have come to the conclusion that friendliness is essential to merger
success and that cooperation between bidder and target is necessary if successful
acquisitions will be done and exploitation of synergies possible. In general,
friendly mergers have a higher probability of producing positive long-term
42
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results. Supporters of friendly mergers state that these are less time-consuming
and allow firms to take a long-term view, ensuring continuity.46 One of them is
Dennis Kozlowski, CEO of Tyco International. Mr Kozlowski is a major
dealmaker and one of his cardinal rules is to never make hostile bids. Due to the
fact that Kozlowski’s approaches always are friendly, Tyco gains access to a lot
of private information during the due diligence process, to the benefit of his
firm’s decisions. Friendliness in transitions after an acquisition is equally
important. An important advantage is that managements from both target and
acquirer might be able to work together even after the takeover. Potential merger
partners might overcome many impediments leading to problems during
negotiations and post-merger integrations by means of simple friendliness.47 The
acquirer in a hostile takeover takes namely often on a “victor” attitude and the
target a posture of a conquered. Hearing targets refer to a takeover process as
“rape” and to the acquirer as a “barbarian”, it is easy to understand that
friendliness should be extremely important.48

3.2 HOSTILITY
A bid that is made directly to the shareholders of a target company, thus over the
heads of the incumbent management, is called a hostile bid and the eventual
hostile acquisition is thus made without a contract or understanding between the
bidder’s and the target’s managements. The perception of hostility appears as
the target management strongly opposes the acquisition and when it does not
recommend the shareholders to sell their shares. It is thus up to the shareholders
to decide whether or not to sell their shares and to what price. It is usually in the
hostile acquirer’s interest to purchase enough shares to secure the control of the
company, i.e. obtaining de facto control of the target. Such control can generally
be gained by controlling more than half of all the votes, though sometimes
necessary to control a larger amount since law or the target’s articles of
association may make it necessary. The fact that not all shareholders attend
general meetings of shareholders, it is however often sufficient to own a smaller
amount of votes in order to win de facto control over the company’s ordinary
decision-making processes. In some cases, hostile bidders may nevertheless
wish to obtain a larger amount of the voting rights, if for example aiming to
change the articles of association or to have a merger accepted. An acquisition
of all the shares may be the solution if the aim is to finance the acquisition by
using the target company’s cash flow.49
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Hostile acquisitions generally evoke much wider public attention and a more
transparent flow of information as the potential buyer tries to influence the
shareholders into selling against the recommendation of the target company’s
board. Handling such public attention and public relations can be very tricky
since both acquirer and target must present their case in order to persuade
shareholders and regulatory agencies. Further, such public statements made can
come back and haunt the companies in a later course.50 At the same time,
proceeding with a hostile bid implies smaller abilities to perform a satisfying
due diligence prior to the bid, since the acquirer must do without the cooperation
of the target. The financial scandals of Enron and Worldcom have though
motivated more time and effort on due diligence.51
When target managers resist a hostile takeover bid through different defensive
mechanisms (to be further detailed in a later chapter), the price eventually paid
for the firm is generally higher than if no resistance had been made, thus, hostile
acquisitions add more value than friendly ones. Thus, it may be likely that
hostile bids actually encourage resistance that, in turn, increases the price that
must be paid to acquire the firm. A study of takeovers from 1988-1996
conducted by Frederic Escerich of JP Morgan Securities showed a 66 % higher
premium when the acquisition was hostile.52
Opposite to friendly mergers, hostile takeovers often result in post-merger
integration problems implying e.g. lower post-acquisition performance for many
years. As the management of the acquired firm additionally will function as a
channel for interpretations of the hostile events throughout the firm, it will
influence the rest of the employees, possibly making also them reluctant to
integration.53 Hostile takeovers often end with higher levels of management
turnover in the target, which deprive the acquirer’s management of the
advantages of working together with the target management.54
During the last couple of years, analysts have been predicting that corporate
buyers and leveraged buyout firms would take advantage of the economic
downturn and acquire companies for a lower cost. It was expected that some of
this activity would appear in the form of hostile bids, but in the end, the
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uncertain economy made potential acquirers spending less.55 Additionally,
hostile takeover bids are, in relation to the US and UK, uncommon in
continental Europe (there included Scandinavia). One explanation to this is that
the ownership structure in continental European companies radically differs
from that of British and American firms; in the former, the rarity of hostile
takeovers depends on the fact that the control of the companies is in the hands of
very few people. Shareholders must be many and dispersed for a hostile bid to
succeed. Further, continental European governments have often resisted hostile
takeovers in order to protect for the country important companies, so-called
national jewels, and to secure the supply of jobs. It has contrarily been more
common to internally, between the firms’ managers, lawyers and bankers, reach
agreements upon mergers.56 However, hostile bids are gaining ground in
continental Europe. In 1999 “hostile takeovers” really entered the European
business vocabulary57. The privatisation of the market is one triggering factor,
such as increased cross-border merging and the introduction of the single
currency Euro. There is a need greater than before to look abroad for capital
procurement. At the same time, hostile takeovers in UK and US have been in
retreat, in the latter often due to anti-takeover rules that are more favourable to
target managers.58

3.2.1 Takeovers as disciplinary mechanisms
A hostile bid is generally regarded as the primary manifestation for the market
for corporate control. So what exactly does this mean?
The occurrence of hostile takeovers is not exclusively bad as one might think
when looking from a target management’s perspective; evidence show that
hostile takeovers yield better value to the shareholders than friendly ones, and
the mere threat of a hostile takeover can shake up firms for the better, making
them realize that if they do not pull their socks up, they will be a prey for
uncomfortable and sometimes violent takeovers and restructurings. A firm may
be very vulnerable to hostile takeovers if its corporate governance is a failure.
This implies that a hostile bid can be seen as a substitute for corporate
governance in the way that it appears as a solution to managerial failure in a
firm; a takeover could correct this failure and provide alternative mechanisms
for improving the company’s operations.59,vi Takeovers might therefore be
called disciplinary mechanisms.
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Mikkelson & Partch compared top management turnover in U.S. firms that had
not been acquired, during both active and non-active takeover periods. The
outcome of the study was that management turnover was significantly higher in
takeover-intense periods. Further, during such periods, management turnover
was also more sensitive to poor performance. The decline in takeover activity in
the U.S. in the beginning of the 1990s should thus be associated with a decrease
in disciplinary management turnover.60 A study conducted by Denis & Denis
confirmed this relationship; they identified among other things a link between
poor prior performance and forced resignation of senior executives and that this
resignation occurred after the firm had been the target of some form of corporate
control contest.61 Limmack shows further that replacement of target
management is more likely to happen after a disciplinary driven takeover than
after a synergy driven one.62 Bethel, Liebeskind and Opler investigated what
type of firm that activist investors target and if performance improves after large
share block purchases by these investors. The findings were that the investors
targeted poorly performing firms (and that these investors did not appear to be
deterred by standard antitakeover defenses). The purchases were followed by a
range of restructuring measures at the acquired firm, such as increases in the rate
of asset divestitures, share repurchases and increases in operating profitability
and abnormal stock price appreciation.63 All these results suggest that the threat
of takeover has a disciplinary effect on poorly performing managers. There has
also been evidence presented that takeovers might serve as a power in
restructuring and modernising industries in a way that existing management are
unable to do.64 According to Lotta Strömberg at Carnegie, a decrease of the
amount of listed companies on the stock exchange (through takeovers) is not
worrying, but a part of a cyclical process. She sees this as a sign of healthiness
that results in us having strong and powerful companies left on the stock
exchange.65 A study made by Franks & Mayer shows though different results.
However clear evidence of significant levels of restructuring and turnover of
board members in hostile takeovers, the pre-acquisition performance of acquired
firms in hostile takeovers did not significantly differ from a sample acquired in
friendly takeovers or not acquired at all. This does consequently not support the
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disciplinary model of takeovers, as the performance of non-acquired firms was
similar to acquired firms.66

3.2.2 Hostile takeovers in Sweden
Hostile takeovers are not frequent in Sweden. When acquisitions occur, they are
mostly very friendly mergers, beforehand properly agreed on between the
target’s and acquirer’s management. However, in despite of this perceived
friendliness, Swedish corporations do incorporate takeover defenses in order to
protect themselves against hostile takeovers. It is possible that the many friendly
mergers are due to the fact that there are defenses that acquirers know they
cannot pass without having to pay large sums of extra premium to the targets, or
if not reaching the target management’s accordance of the merger. Hostile
takeovers may still be rare, but a decline on the Swedish Stock Exchange (StSE)
and a weak Swedish krona, would make Swedish companies attractive for
foreign buyers that perceive Swedish companies – strong and with good
products - as a complement to their existing portfolio67, thus possibly increasing
hostile approaches in Sweden.
The Swedish company SAPA might state an example of a possible scenario of
what could happen if not incorporating takeover defenses. Sapa is a Swedish
aluminium producer, listed on the A-list of the StSE and one of Europe’s leading
companies within its field.68 In 2001, the Norwegian company Elkem obtained
the control of Sapa in a hostile takeover. After two weeks of buying on the stock
market, Elkem had acquired 36 % of the Swedish company. Sapa did not have
any specific defenses to potential acquirers, contrarily, the director of the firm,
Staffan Bohman, had adopted a very open attitude to new owners. However,
Elkem’s large block share purchase elicited concerns at Sapa and the new
situation was perceived very harmful. According to Bohman, Elkem’s entry as
main owner implied two major problems: First, Elkem would in practice obtain
a qualified majority on the shareholders’ meeting (Elkem bought shares from
owners that before had been participating at these meetings), meaning that
Elkem had taken control over the Sapa without offering to buy the stock of all
shareholders. This disfavoured the minor shareholdervii since not getting paid in
the form of a premium. Second, the largest owner in Elkem was the American
aluminium producer Alcoa, which at the same time was Sapa’s largest
competitor. This provoked anxiety among Sapa’s employees, customers and
suppliers. Although Elkem stated that Alcoa did not have any authority on
66
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Elkem, Sapa had doubts. Sapa’s suppliers, in some cases technical partners,
reacted especially negatively on this. These partners, working with raw material
improvements with Sapa, were worried about the fact that secrets belonging to
their companies eventually would reach the large competitor Alcoa.
Bohman expressed at the time of Elkem’s entry in Sapa concerns about what
had and would happen with the company: The interference of Elkem would lead
to uncertainty in the internal work, making it more difficult for management to
run the business as normal. In addition to that, management had lost speed since
sacrificing time discussing the implications of the takeover internally and
externally instead of running the daily business. Bohman expected further that it
could be difficult to recruit good people in the future and that Sapa possibly
could be seen as a less attractive investment compared to before the takeover,
affecting the supply of venture capital for further expansion. He also identified a
certain risk that customers could perceive Sapa as a part of Alcoa. Bohman
articulates that Elkem, at their first block share purchase, notified Sapa their
satisfaction with the acquired 32 %, which Sapa trusted Elkem on. When Elkem
two weeks later acquired yet another 3 %, their trustworthiness fell. Further, no
explanation about the strategic intentions with the acquisition was given, making
Sapa very unsure about future events. Even though Sapa did not understand
Elkem’s intentions, the company had to assume that no decisions negatively
affecting Sapa would be agreed on. With a probable qualified majority on the
shareholders’ meeting, Elkem could theoretically change the whole board of
directors.69
To conclude, the main problem with this hostile takeover seems to be Elkem’s
dishonesty, resulting in a nothing but a negative attitude in the acquired
company and in negative implications for the takeover. If Sapa could have
predicted the consequences of the takeover; the expected negative profit
prospects, the sudden tensed relation with suppliers, and Elkem’s very
suspicious intentions, it would probably have gone for another scenario and
maybe used some kind of takeover defenses to their protection.
Having gained knowledge about the risks and benefits with hostile takeovers, we
are ready to go into the main subject more deeply. The system of unequal voting
rights is Sweden’s most dominantly used defense toward hostile takeovers. In
the following chapter, a description of these rights will be made, along with an
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overview of the past and present debate around them, this in order to illuminate
what article 11 in the EU takeover directive talks about.
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4

THE USE OF UNEQUAL VOTING RIGHTS

The debated 11th article in the EU takeover directive is as already known
directly concerned with the defense system called either unequal voting rights,
dual class recapitalization plans or differentiated voting rights. In Sweden, the
system is referred to as the use of A- and B-shares. The proposal of the EU
commission was to abolish such a system in takeover situations when the
acquirer obtains 75 % of the share capital in the target company.
Usually, an A-share carries one vote, while the B-share carries one tenth of a
vote. In a few old Swedish companies, the difference in voting rights is larger,
such as in Ericsson where the relationship is 1:1000. In 1998, 63 % of the
companies on the Stockholm Stock Exchange (StSE) integrated this kind of dual
class share system. In 1995, the corresponding number was 72% and three years
earlier, 87 %.70 The use of the system has thus decreased but is still significant:
during the period 1998-2002, close to 50% of the about 120 companies that went
public (and that are still listed), had shares entitling to different voting rights.71
These numbers show that even though the amount of companies incorporating
the system has decreased some, companies using the system are still many. The
system of unequal voting rights is in Sweden sometimes called “shark cages”
(“hajburar”). The metaphor is convenient: imagine powerful actors in Sweden,
controllers of the firms’ capital, surrounded by a net of A-shares as protection
against shark attacks, i.e. large owners of B-shares.

4.1 PAST AND PRESENT DEBATE AROUND THE
USE OF UNEQUAL VOTING RIGHTS
The first three Swedish company laws (1848, 1895 and 1910) did not contain
any limitation in the differentiation in voting rights between the shares. To state
an example, there was in 1943 one company having a voting power differential
corresponding to 1/100 000 and in 25 other companies, the relationship was
1/1000. In 1944, the law-drafting board discussed whether the system should be
allowed at all, and if it should, how the differences in voting power between
shares could be limited. The main argument against a differentiation was that
people, not carrying a proportional financial risk to their power could come to
manage a company. The absence of financial interests of the holders of voting
rights, such interests normally working as a regulator on the exercise of power,
could possibly lead to negative consequences for a company. There were further
70
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arguments for a differentiation: It could stabilise a company by letting a
competent and suitable circle of persons run it and it could further facilitate
creation of companies and reconstructions of them. Finally, it made foreign
capital investments in Swedish stock possible without at the same time handing
over control to foreign investors (since 1916, there was a law making it difficult
for foreign actors to invest in property in Sweden). In the end, the system of
differentiated voting rights was kept, but a restriction was made in that no share
could have a voting power exceeding 10 times another share.
1975, it was suggested that larger differences in voting rights should be allowed,
at least a relationship of 1:20, due to the ongoing internationalisation and the
need of foreign capital in order to satisfy the Swedish companies’ need of
financing. The companies needed larger “elbow-room”. Larger differences in
voting rights would, according to Swedish trade and industry, e.g. imply an
improvement of companies’ possibilities to issue shares abroad. The proposal
was though not met with sympathy.72
According to Lars Milberg, Federal lawyer at Aktiespararna, there have not been
many reports carefully investigating the system of unequal voting rights, besides
a thorough report made by the Röstvärdeskommittén in 1986, and a couple of
slightly general overviews in the Ägarutredningen from 1988 and in a report
produced by the Aktiebolagskommittén in 1995. The latter stressed the
importance of legislation making an active ownership function in the companies
possible, thus implying that the unequal voting rights should be kept
unchanged.73 Rolf Skog presented in a report from 198174 an overview over past
arguments for and against the use of unequal voting rights together with his own
opinions on the matter. These arguments will below be depicted, along with
common arguments of today’s society.viii

4.1.1 Concerning the threat of foreign ownership
One past argument for the use of unequal voting rights concerned the advantages
from limiting foreigners’ access to voting rights in Swedish companies and
thereby obstructing foreign investors from obtaining a too large influence on
Swedish corporations. Introduced in law in 1916 and still valid in 1981,
foreigners could only acquire property in Sweden after having obtained certain
permission (a company was however free to create a certain amount of “free”
shares that could be acquired by foreign investorsix). In 1978, a committee
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commented a suggestion of a possible decrease in differences in voting rights
from 1:10 to 1:3; such a decrease could come to invite more foreigners into the
game and the committee came to the conclusion that such a scenario was not
desirable and recommended that the relation 1:10 should be kept. Skog and his
collaborators said in the report from 1981, that concerning procurement of
venture capital abroad, the limitations set up did no longer motivate larger
differences in voting rights than 1:3. Their investigation also showed that the
part of Swedish listed companies owned by foreign actors was so small that not
even proportional voting rights would imply any large foreign influence in these
companies. However, the interest by foreign investors would possibly be bigger
as a consequence of larger prospects of gaining influence in Swedish companies,
implying that foreign ownership could increase.
There is still today a fear of Swedish owners loosing their control to foreigners.
Defenders of unequal voting rights state that if these did not exist, foreign
players could more easily gain influence in Swedish trade and industry. A
possible result could be that headquarters (HQs) may be moved abroad,
implying falls in employment rates (not only the loss of jobs in the former HQ
but also in related businesses) and salaries and poorer breeding ground for
entrepreneurs. A counter argument heard from critics of unequal voting rights is
that if a foreign player would manage to acquire the majority of voting rights in
a Swedish company, the power of the company would end up abroad and make
it equally hard for the Swedes to get it back as it was for the foreign (or any)
company to penetrate the ownership of the Swedish A-share-holders. The
system would thus have gotten the opposite effect than the intended one.

4.1.2 Concerning creation and expansion of companies
Another argument from the past for the keeping of superior voting rights had to
do with the creation, reconstruction and expansion of companies; the system was
said being used by entrepreneurs at the creation of a company or by the original
owners at a reconstruction. With a secured control through unequal voting rights
during such events, these owners could thereafter welcome new owners if these
accepted to acquire shares with inferior voting power. Further, owners looking
for a way to finance expansions were said preferring to raise capital in other
ways than through a new issue of shares, thus avoiding a scenario where the
original owners would come to lose their once strong position. Skog pointed in
his report however on the other side of the coin, imagining that new owners only
would be prepared to contribute with their capital under the condition that they
in the future could exercise influence on the company’s management, thus
wishing to obtain shares with a higher voting power than the ones owned by the
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original owners. Skog was of the opinion that the procurement of capital should
rather be rendered more difficult by the fact that new owners are not attributed
influence on the same conditions as the original owners in the company.
Also today, the protection of entrepreneurs is an important argument coming
from the advocates of superior voting rights. There are however opposite voices
stating that the system makes it more expensive to raise capital and that
investors abstain from investing in companies where the possibilities of gaining
influence are restricted to A-shares. Additionally, there are critics who remind
us about the enormously fast expansion of the IT-companies that was facilitated
thanks to the use of unequal voting rights; the “IT-bubble” may be seen as a
proof of the consequences of using superior voting rights, where the founder on
the base of a relatively small capital invested in the very beginning, may stay in
control and let other investors pump in large amounts of money without being
able to change the company’s strategy, well kept in the hands of the founder.
Gunnar Lindstedt, Veckans Affärer, says that the principle of proportionality
between capital and shares has shown to be the path to create the best balance in
the ownership structure and thereby the most safe development in a company.
Enthusiastic entrepreneurs need careful investors as counterpart.75

4.1.3 Concerning the stability of management
Yet another argument in past debates concerned the fact that unequal voting
rights make the company’s management more stable; the more stable, the more
effectively it was supposed to work. Further, the larger control in the hands of
the original owners, the more effectively the company would work. Skog casted
doubts on these opinions by stating that normally, a well functioning and
administrating management is in receipt of support of the majority of the
shareholders. He pointed further at the risks with a too concentrated power; if
management would not enjoy support of the large shareholder majority, a small
group of shareholders, possibly management itself, could use its majority of
voting rights to impede the removal of the management. In such cases, the
unequal voting rights would work against effectiveness. Additionally, there
could be a transfer of power through an exclusive acquisition of A-shares,
meaning that the majority of shareholders in this case often would not have any
possibilities at all to affect or to take part of the deal. It is of importance to
remember that powerful shares could be attractive for investors not always
having the best of the company in mind and who could come to exploit it by
means of a relatively small contribution of capital and mounting of risk through
an acquisition of A-shares.
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Today’s arguments are also about protecting long-term owners, who in their turn
can create a balance of power towards the management. A system where a clear
and distinct owner can operate is considered good. If no stability in the
ownership through e.g. an unequal voting right system, the company might not
have the courage to invest and venture as much, especially not in times of
recession. Spokesmen for the unequal voting rights are also afraid of the fact
that a short-term perspective may be adopted; there could be opportunities to
make fast profits since an acquisition and then impoverishment of a company
can be a very good deal in the short-run. Advocates for an abolition of the
unequal voting rights find however that owners of large blocks of A-shares do
not have enough fantasy or flexibility to keep up with the trends on the
globalised market, thus criticising this stability. They also fear that the
possibility to structural transformations in trade and industry is diminished.

4.1.4 Concerning the interest of exercising power
The fact that most shareholders in reality are not interested in exercising any
power in the company was another old argument for the defense of the unequal
voting rights. It was argued that such shareholders’ investments were pure
capital investments, that the right to vote rarely was used and that shareholders
would just sell their stock if dissatisfied with management’s work; the majority
of shareholders would thus be indifferent of their potential influence in a
company. The normally low attendance at the shareholders’ general meeting
supports this argument. Skog maintained in this matter that there are reasons to
differentiate between individual and institutional ownership (e.g. pension funds,
insurance companies and investment firms): For an individual possessing a very
low percentage of a company’s shares, voting rights are of minor interest; even
if all shares had equal voting rights, the individual’s influence would be minorx.
Skog continued saying that it further could be argued that, since the level of
institutional ownership is large if compared with individual ownership, it is
important that these shareholders have a possibility to exercise some real
influence on the company. If a large shareholder would decide to sell its large
block of shares, there would namely be a significant fall of the exchange that
would not be good for the company. Finally, Skog maintained that the
possibility for shareholders, either small or large, to exercise their right to vote,
always constitutes a pressure of efficiency on the management, no matter if this
possibility is utilised or not.
Recently perceived arguments also state that every stockholder may not want the
right to vote and that it in fact might be the confidence in the entrepreneur or the
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main owner that make them invest in the company at all. Some even say that it
is an advantage for minor shareholders that a competent capitalist with a large
and active interest for the company has a larger influence than passive
institutions; the A-share could thus work as a protection for powerless owners.
The wish to stay out of the decision making process in the firms that people
invest in may also have other reasons: In May 2002, Ericsson issued new shares
in order to raise more capital. All were B-shares, carrying only one-thousandth
rights to vote compared to an A-share. No attacks were however made on this
fortification of the A-shareholders’ “shark cage”. B-shareholders could have
required more influence in the company, proportionate to the size of their
investment, when now investing additional capital in a company that had lost 90
% of its value in only a few years. However, they did not protest. As expressed
by an anonymous debater in Dagens Industri, “institutional owners abstained
from the chance of ending the old-fashioned concentration of power in
Ericsson” and “the reason to this could be that the power in Ericsson is much
less attractive than a couple of years ago”. The holders of B-shares might
consider that the ones responsible for the great decline in value also should turn
the company on the right course again.76
Yet another defense for the keeping of A- and B-shares is that the buyer is
aware of the existence of unequal voting rights. Further, who buys stock in a
Swedish corporation incorporating unequal voting rights can easily find out who
has the power in the company, thus always create himself an own opinion about
whether these owners are trustworthy and competent enough to be confided in.
In the debate proceeding 1981, there was also some criticism against the system
of unequal voting rights concerning the possible consequences of the
unproportionality between the amount of capital invested and the corresponding
right to vote. It was held that the proportionality should be the natural and fair
principle for distribution of power. This was considered to constitute the best
guarantee that the power over the company’s operations was exercised with
respect to the whole company’s and thereby all shareholders’ wealth and
prosperity. Skog agreed with this idea and stated that every deviation from this
proportionality principle must be motivated with an assurance that it will benefit
the whole company and all shareholders.
Today, there are still parties strongly agreeing with this. Aktiespararna (see also
their perspective, chapter 4.2.2) states that the use of unequal voting rights
strengthens tendencies towards concentration of power and can e.g. guarantee
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the creators of the firm a controlled influence even after most shares have been
dispersed on the market (thus considered unsuitable). Other critics say that the
system of unequal voting rights protects malfunctioning owners that abuse their
power and that it is not wise that one with a limited amount of capital can
acquire the control of a company and act in a way that is not in line with the
interest of the other shareholders. An example, if yet an extreme one, that may
illuminate the potential danger of this is what happened in Trustor AB in 1997:
In May 1997, a certain Lord Moyne agreed about an acquisition of the majority
of votes in the company Trustor. Half a year later, it was revealed that more than
600 million Swedish kronor had been transferred from Trustor and that the head
of Lord Moyne was a person that recently had served a sentence for economic
crime, Joachim Posener. Posener had managed and planned this process, with
the aim of building a kind of economic empire by means of acquiring shares
carrying strong voting power. Once in power, the outflow of money from the
company began.77 The aim with this example is to illuminate the potential
danger of creating possibilities for an owner to control a majority of a company
through A-shares on a very limited capital base.

4.1.5 Concerning the potential impediment to takeovers
Today, several arguments have arisen around the question whether the system of
unequal voting rights impedes takeovers or not. The proponents for the system
demonstrate that during the last decennium, the frequency of takeovers has been
as high in Sweden as in e.g. UK, despite the use of differentiated voting rights
and therefore not constituting any impediment to takeovers. According to
Veckans Affärer, 280 takeover bids were done in Sweden between 1990 and
2002, 245 of them succeeded. 56% of the targets had superior voting rights. Of
the 35 bids not succeeding, 63% of them incorporated superior voting rights.
Thus, only one or in a couple of cases might the system of unequal voting rights
have played a role for the bid’s outcome. The reasons for the non-successful
bids were instead dissatisfaction with the offered price, a sinking stock price in
the bidder’s company, problems with the financing of the bid or prohibitions
made by competition authorities.78
Voices are also raised against the fact that politicians (currently within the EU)
want to decide about the existence of unequal voting rights. It is considered that
the market and the right to negotiate should determine if the system of unequal
voting rights should be used or not. These opinions do also concern the
77
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perceived unfairness that the EU has not attacked all of the defensive systems in
use within the EU member states, especially since other European models for
securing companies’ structures, e.g. through different holding firm
constructions, are perceived inferior to the transparent Swedish model of
unequal voting rights. A removal of the system of such rights would thus not
lead to a more equal competition within the European market, many defensive
mechanisms still remaining.

4.1.6 Opinions coming from the EU parliament
Having seen what the arguments for and against unequal voting rights in
Sweden have been and are, it could be interesting to learn how EU
representatives that are negative to the superior rights reason, knowing that the
Commission has proposed an abolition of these rights in takeover situations:
Herr Lehne, member of the EU parliament and Rapporteur for the influential
legal affairs committee, was in April 2003 very determined to abolish the system
of unequal voting rights and was of the opinion that the system would not
survive in the long run, if yet having received a longer respite than first
suggested. He expresses that it is peculiar that the Swedish debate have come to
concern the defending of the A-share and thereby families with a strong
ownership position such as the Wallenberg family; the B-shareholders are the
ones benefiting from the EU directive, and the large majority of Swedish
shareholders are holders of B-shares. Lehne maintains that the Wallenberg
family would suffer losses in power if the system of unequal voting rights
disappears, but the family would on the other hand have a lot of time to
introduce other defensive mechanisms before the system is prohibited in
takeover situations. He finds it distorted that one family can control a company
by holding a mere 5-10 % of the share capital and says that, if a prohibition
would be decided about, the ownership would have to go up to 25 % of the
capital in order for such an owner to remain in control. The EU parliament does
however not want to ride roughshod over the Scandinavian countries by means
of qualified majority; Lehne maintains that a solution that also Sweden could
accept is to prefer. He would like to prohibit all defensive mechanisms within
EU. However, the proposed EU directive did not rule out for example the Italian
pyramid ownership structures. Lehne states that that kind of ownership is too
complicated in order to reach with the present directive but that the “problem”
has to be solved later.79
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4.2 THE THREAT AND THE FUTURE
The system of unequal voting rights is obviously threatened, having been subject
to great criticism from the EU. In Sweden, both negative criticism towards the
system and defense of it have been visible throughout the years, the defense
always gaining stronger support. When EU started to criticise the use of
differentiated voting rights, the negative aspects have become more highlighted.
Since the mechanism is an important way to defend companies from takeovers
in Sweden, it is of great interest to see whether parties within Swedish trade and
industry have started to prepare for the threat of a potential neutralisation of the
superior voting rights in takeover situations or if they are that confident that
Sweden will be able to keep the system that no additional defenses to prevent
takeovers have been reflected over. In this chapter, the opinions of a number of
such parties will be presented. Interviews have been conducted with
representatives from the Swedish Ministry of Justice, Aktiespararna, Svenskt
Näringsliv, 4:e AP-fonden, PWC Corporate Finance and the trade union LO.
Additionally, standpoints of the Wallenberg family have been collected through
different articles in Swedish Press. What concerns the perspective of Svenskt
Näringsliv, it has been enriched somewhat with the opinions of another
representative from the organisation, taken from an article on the subject.
Perspectives of these different parties concerning following issues were of
interest:
• Whether the use of unequal voting rights is becoming obsolete
• Whether the system of unequal voting rights (particularly in takeover
situations) eventually will disappear in the future
• How an abolition of the system would affect Swedish companies and Swedish
trade and industry
• How Swedish companies would defend themselves towards hostile takeovers
that in certain cases would imply a neutralisation of the unequal voting rights,
thus transferring the tight control of certain ownership groups to the acquirers
The respondents knew that the questions concerned the, at that time, ongoing
discussions within the EU about a potential neutralisation of the unequal voting
rights in takeover situations. Their answers were thus mainly intended to
concern such a scenario. However, the respondents have also in some cases
imagined a potential removal of the system as a whole. The perspectives of each
party are below presented separately. The issues are not necessarily treated in
the same order when such was judged inappropriate.
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4.2.1 The Government (Ministry of Justice)
The Swedish Government has through the years attempted to evaluate the
system of unequal voting rights. In both Ägarutredningen from 1988 and a
report made by the Aktiebolagskommittén in 1995, it was considered that
differences in voting rights made a strong ownership possible and that a welldeveloped capital market could put an appropriate price on shares, even with
unequal voting rights. In a proposition from 1998, the Government made the
assessment that the right to issue shares with unequal voting rights should not be
further restricted (a restriction of the difference in voting rights had previously
been limited to 1:10). The reasons were several: The Swedish tradition of using
the system was mentioned and any significant negative effects during previous
years had not been discovered. A strong and stable ownership, even in very
large companies was rendered possible, implying that good conditions for an
efficient management and long-term planning of operations were created. The
system was also considered suitable for companies under expansion as the
original owners could procure capital without loosing control. It was however
noted that the use of unequal voting rights was less common abroad, possibly
implying that foreign investors would abstain from Swedish companies. Such
effects had on the other side not been seen; on the contrary had foreign investors
shown a large interest for the Swedish stock market and the international
ownership in Swedish companies was at that time widespread. The Swedish
Government concluded though that there could be reason to revaluate the
conclusions it had drawn, if the EU would make topical interest to the issue
again.80 That was in 1998. What are the present opinions, the EU actually having
brought the issue to life again?
Johan Danelius, deputy director at the Swedish ministry of justice, affirms that
the Swedish Government still is of the opinion that the system with dual class
shares does not constitute an impediment for takeovers in Sweden. Danelius
refers to statistics showing that the number of takeovers in Sweden proves that
the country does not have fewer takeovers than other countries.
Danelius maintains that as more than 50 % of the listed companies in Sweden
use the system of unequal voting rights, an abolition would obviously have large
consequences. He mentions the question of compensation to the A-shareholders
who in the case of an abolition would lose their voting rights, and says that this a
difficult issue to solve. In the case on an abolition of the rights, the transition
period would probably be very chaotic. Danelius believes however that the
80
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market would be very inventive; companies would find other means to achieve
the same effects on control as with differentiated voting rights. He is positive
about the fact that companies would remain in control over their companies if
they so wished.
Danelius is of the opinion, that if the use of unequal voting rights in takeover
situations would be prohibited, there are within the EU still many other defenses
in use, potentially harmful for the prospects of successful takeovers, that still
would be free to bring into play, e.g. the pyramid/box-in-box ownership
structures. In France, a system of double voting rights may be used. The system
is to some extent similar to the Swedish use of unequal voting rights, but is not
attacked by the EU. Danelius thinks that the Swedish system should be treated in
the same way as the French, consequently that the EU takeover directive should
threaten none of the systems. Seen to these circumstances, the purpose with the
takeover directive, which is to make the rules equal for everybody, fails.
“It is not right that EU attacks the Nordic system, at the same time leaving out
many other European defenses. If aiming to create equal preconditions for
countries in takeover situations, all systems should be attacked.”
Danelius questions however if Swedish companies to every price actually would
want to continue keeping the same control; foreign investors do acquire Swedish
companies and Sweden is not a protectionist country. But if a transfer of control,
he believes that the technique to do this will be important as well as the question
of who should obtain control.

4.2.2 The Swedish shareholders (Aktiespararna)
Aktiespararna (Swedish Shareholders’ Association) is an independent
organisation working in the interest of private individuals who invest in stock,
mutual funds and other stock related securities. The primary task of the
association is to create the best possible conditions for their members to invest
in stock.
Lars Milberg is the Federal lawyer at Aktiespararna. The organisation is an
ardent advocate of proportionality in the question of voting rights, meaning that
one share should equal one vote. Milberg is thus positive to a removal of the
unequal voting rights. The major problem he perceives is how to compensate
holders of voting rights if an expropriation would be done. “You cannot just
wipe them out”. He says that a confiscation only can be done if two criteria are
fulfilled: (1) The expropriation shall be important for the public interest (2)
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There has to be a compensation paid according to causes indicated in law. These
are issues that have to be carefully thought-through. Milberg points at a draft
that Ericsson in November 2003 presented in order to solve this problem: The
outline was that A-shares potentially could be traded separately on the stock
market. More precisely: The present difference in voting rights between
Ericsson A- and B-shares is 1:1000. The proposal says that the voting rights of
the B-shares in relation to the A-shares should be raised to 1:10. The owners of
A-shares would thereafter obtain the right to transform their B-shares into Ashares, but not more than to the original possession of A-shares. The right to
transform B-shares to A-shares should then be listed on the stock exchange in
order to let the market put a price on it.81
Milberg maintains that there today are many actors entering the scene as purely
financial actors. The problem with this is that these actors jump from company
to company, from country to country and from continent to continent, to
wherever the return on investment is highest. He says that these companies
obviously exist and that the big question is whether these actors should be
allowed to run the corporations they are investing in, referring to the problem of
the appearance of short-term investors in the case unequal voting rights would
come to invite other players as active owners. At the same time, Milberg
stresses, one could look in another way on this issue: The question is whether
companies in Sweden are particularly sensitive to this. A large part of the
Swedish trade and industry is namely constituted by industries requiring longterm perspectives. Milberg points at the forest industry as an example:
“Assume that it is 100 years between the planting and the final product paper
pulp. How would this match with the quarterly reporting that a financial
investor undertakes? The time perspectives are a bit different depending on the
type of investor we are dealing with. But in the end, the purpose of every
company is to obtain an efficient resource utilisation. The companies must be
effectively run with a long-term perspective in mind.”
Aktiespararna is positive to an abolition of the differentiated voting rights in
itself. But Milberg has however a few objections against such a removal; the
encroach on the legislative right of possession (if A-shareholders would become
confiscated of their superior voting rights), and the violation against the right to
negotiate. Further, the lack of reciprocity between member states if only the
Swedish system is attacked, while so other defensive systems yet remain, is
worth considering. Milberg means, “it should be fair”;
81
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“If comparing internationally, other countries having e.g. shares containing no
voting rights or a golden share system, should express themselves in unemphatic
terms when it comes to changing the Nordic system. Is EU going to remove the
Nordic system of takeover defenses, remaining techniques used in other
countries that make openness in the ownership structure difficult should also be
eradicated.“
Milberg accentuates that Sweden should not just fall altogether flat. Sweden
should strive to the direction to abolish defenses impeding a more open takeover
market, but a precondition is that all EU member countries strive towards the
same goals. The reciprocity is important (for examples on other defenses used
by some member states, see appendix B). Milberg further brings up the
reciprocity with respect to the world outside of EU:
“In the European co-ordination, there is systematic inclination; we co-ordinate
and regulate within Europe, which is great, but at the same time we often forget
that there is a world outside”.
Milberg believes that it is important to benchmark with some other economies
outside of the European Union;
“If the union opens all its doors to let the smoke out but ignores the pretty
protectionist world outside it is obviously not good. We must be careful about
not “giving more than we get”.
In an article in Svenska Dagbladet, Milberg writes that in despite of all these
objections against a removal of unequal voting rights, he considers the system
obsolete and believes that it most likely will be abolished for public companies.
“The question is only when and how”.82 It is not the first time that a Swedish
system has become obsolete: Sweden has been a lot more protective than it is
today; Milberg explains during the interview that in Sweden, there were
previously restricted shares that could not be acquired by foreign actors, thus
constituting an important defense towards foreign investment and takeovers.
When Sweden entered the European Economic Area (EEA) and signed the
Treaty of Rome, the country could not keep these, for Swedish investors only,
reserved shares; it was not longer possible to hold back foreign investors from
buying these shares. My interpretation of this is that Milberg means that a
country constantly must move forwards towards greater openness. When
82
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Sweden abolished the restricted shares, the country suddenly got access to a
much larger amount of foreign capital. Maybe Milberg means that it is time
Sweden takes one step further and accept that the once so cherished system of
unequal voting rights is outmoded.
Concerning Italy’s proposed (now adopted) compromise (to make article 9 and
11 in EU’s takeover directive voluntary to adopt), Milberg comments that the
system of differentiated voting rights at the moment seems to survive. He
believes though, that there in a roundabout way is an underlying threat in the
proposition; he perceives a clear statement that the Nordic system will be under
inspection soon again and it is understood that the compromise is a hint about
that the Nordic countries should fix this on a voluntary basis, since he perceives
a more severe proposal in a few years time.
On the question whether he thinks that Swedish companies will find other or
additional defenses in the prospect of a potential abolition of the unequal voting
rights, Milberg points to the already to some extent existing strategies. He
mentions the ownership structure of the Wallenberg family and of the
Handelsbanken. These “spheres” are built up in a way that resembles the kinds
of pyramid and box-in-box-ownership structures existing in continental Europe.
Milberg thinks that these structures probably will be inspected by present
ownership groups, basing their control on superior shares, in order to see if they
could work as substitutes for the differentiated voting rights.
Milberg explains that the difficult part in this question is the historical
development:
“In Sweden, we have had this system of unequal voting rights for a long time.
When a company is not doing very well, there might though be reasons to
change these kinds of structures. It might actually be fruitful if somebody had
the capacity to, in a Darwinist way enter, throw out the weaker part and take
over the company. It is not good if the market economy is put out of running by
means of different kinds of takeover defenses.”
Milberg believes that parties in Swedish trade and industry got rather surprised
when the proposal about a removal of the system of unequal voting rights in
takeover situations was presented in the EU, there amongst the Wallenberg
family, once very keen on guarding the political processes going on, but maybe
neglecting this task during the last few years. Milberg continues by saying that
the question of a potential abolition of unequal voting rights has been a nonissue and the Swedes have not wanted to deal with the question, not until
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sufficiently large investors began to raise their voice. The reason to this could be
found in the practically total political consensus there has been in Sweden
concerning these issues; Swedish trade and industry, the political parties and the
trade-union movement all thought it was very agreeable to keep the control over
Swedish companies within Sweden and by certain ownership groups.
“But the strategy to bury the head in the sand does not help on the international
arena”.
Aktiespararna has often been on a collision course with the establishment, not
the least with the Wallenberg family. Aktiespararna has been ardent advocates
for the one share/one vote system, while meeting with opposition as they tried to
bring up the issue to a discussion:
“The establishment closed the door”.

4.2.3 The Swedish enterprises (Svenskt Näringsliv)
Jan Persson represents Svenskt Näringsliv (SvN) (Confederation of Swedish
Enterprise) in this study. The opinions of Signhild Hansen, vice-chairwoman in
SvN, writing a contribution to a debate in the Swedish weekly Veckans Affärer
in April 2003, will also be quoted.
Persson does not think that the EU discussions will lead to an exclusion of the
Nordic system of unequal voting rights in takeover situations in the future, even
though he admits that it is not absolute impossible seen in the longer
perspective; EU has got a so-called action plan concerning corporate governance
questions, and the system of unequal voting rights is on the agenda. Persson’s
hope and beliefs are that the EU will see and understand the advantages with
such a system when evaluating it in the future. There will in his opinion
undoubtedly be further political attacks against the system; Persson has some
concerns about the meaning with the proposition to make article 9 and 11
voluntary (soon after the interview was conducted, the proposition was adopted).
“If the proposition is approved, it might be under assumption that countries on a
voluntary basis should remove the use of unequal voting rights in takeover
situations. Next time EU reviews the directive it may consider it too weak,
opening up for attacks.”

4-53

The threat and the future

Persson cannot say whether these attacks in the future will imply a total
abolition of the system or not, but does believe that unequal voting rights will
live even after the five years of respite until yet another inspection will be done.
In the unlikely event that the system would become abolished, Persson believes
that Swedish companies would try to create some other kind of solution
admitting for a “continuous embracing of a long-term perspective” (he is thus of
the opinion that unequal voting rights are means to allow long-term planning),
though not able to suggest exactly what kind of defense. He says that every
country has its own system to create a long-term perspective concerning
ownership issues, thus aiming to protect themselves from investors too narrowly
focusing on the short-term perspective.
“However, all companies, today using A- and B-shares, would maybe not strive
for such a solution; there are companies that have less clear ownership
structures that might become more open to new owners.”
Persson further refers to some discussions that have been held in Denmark,
where the system of unequal voting rights also is used: Danish companies might
not want to be listed on the stock market in the future in the case the Nordic
system would be prohibited. Alternatively, companies might prefer to be listed
on a non-European stock market. Persson has though not heard such
speculations from Swedish companies, but hypothesizes that an abolition of the
Nordic system could have such an effect on the Swedish stock market that
companies might want to cross off the register and possibly refrain from
entering the stock market at all when in need of more capital, a scenario which
would be very distressing for Sweden.
Persson says a bit ironically that it seems as if EU has adopted a quite narrowminded view stating that unequal voting rights definitely counteract takeover
bids. He highlights that the SvN has refuted that statement by showing that there
is a very large activity on the takeover front in Sweden in comparison with many
other countries in Europe; in Sweden there is about the same takeover activity as
in England; about 9 % of Swedish listed companies are subject to takeovers
every year, significantly higher than in e.g. Germany. The transparency and
openness of the Swedish system is probably important factors to this; everybody
is able to see who the owners of a company are and the amount of their
possessions. In that way, the Swedish system is different from many other
countries also trying to create lasting preconditions for the long-term
perspective. Persson says that the attack on unequal voting rights is a democracy
issue from a EU perspective: the same amount of money should give the same
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amount of power (one share/one vote) and admits that it in itself is a sound
principle. However:

“A listed firm is never totally democratic; certain people will achieve more
ownership than others. Some people are there to take control and run the
business while others are involved in shape of pure capital investors, investing
their money, but not caring about running the company. Such investors invest in
the company with open eyes. To be honest, I do not think that EU has
understood these factors quite well. First, they think there is no takeover activity
in Sweden, second they use the democratic argument in a kind of misleading
way. It would be one thing if the EU attacked every type of instrument working
as possible obstacle to takeover activity. I find it however very confusing that
they are that keen on removing the Nordic system. It is not fair if you look at it
this way.”
Signhild Hansen, at that time soon to take office as chairwoman in the SMEcommittee of SvN, wrote a contribution to a debate in Veckans Affärer on the
issue of unequal voting rights. Also she seems to be upset about EU “choosing”
to attack the Nordic system:
“By contrast with this transparent and open system that is easy to understand,
other European countries are significantly more impenetrable referring to e.g.
pyramid and cross ownership structure in mind. There have still not been any
tenable arguments to why our system and not the others would be
circumscribed.“83
Hansen states that Sweden needs shares carrying superior voting rights. She
looks back at the Swedish development of industry and trade and points at the
fact that many companies historically have chosen to issue shares with inferior
voting rights on the stock market, a conduct which has given these companies
the opportunity to bring in new capital without losing control over the company.
She sees the possibility to use differentiated shares as a good way to increase a
company’s debt/equity share, implying that the capital markets can receive
greater exchange from the entrepreneurship there is in the company, at the same
time as the company itself gets a larger interest from the stock market, media
and investors. 84Also Persson’s most important argument for keeping the
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differentiated voting rights, are the entrepreneurial questions, to let
entrepreneurial firms expand:
“Many companies would not go public at all if they had not the possibility to
remain in control.”
Hansen illustrates the importance of the Nordic system by taking the very
successful H&M as an example of a company that probably had not been listed
on the stock market if the main owner would not have had the opportunity to
preserve the control over the company. She points at the fact that almost 50 % of
all the 120 companies that went public on the Stockholm Stock Exchange
between 1998-2002 (and still there) incorporate unequal voting rights, showing
that it is a delusion that the system is an artefact used in old industrial
companies. The system is further not something typically Swedish. In the US
there are hundreds of listed companies using a similar system. Similarly to
Persson, Hansen points at the Swedish takeover activity compared with UK,
equally high in both countries. This in despite of, or maybe thanks to, the use of
unequal voting rights in Sweden:
“With this evidence, yet another argument that has been brought forward in
order to remove the Swedish system falls; the real effect of A- and B-shares does
not impede mergers. This is why SvN goes up against a political regulation or
curtailments of the system of unequal voting rights and why the organisation
appreciates the Swedish Government’s resistance to the EU proposal.”85
In my interview, I asked Persson if he could understand the logic behind the
arguments coming from the other side, e.g. Aktiespararna that is for a removal
of unequal voting rights. Persson answers that he obviously can understand the
basic idea of that one share reasonably should give one vote.
“There is nothing strange in such reasoning, but at the same time, my opinion is
that it is up to the market to signal dissatisfaction and decide about the use of
unequal voting rights. If an investor does not like the system, he is free to refrain
to invest in that company.”
Hansen agrees with Persson and writes that the choice of the market and the
right to negotiate is better than EU politicians creating compulsory legislation;
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as long as companies choose to go public having shares with different voting
rights, it should be their and the investors’ concern.86
Persson questions finally if it would be right to remove voting rights by force.
He finds it very peculiar that A-share holding could be removed via a legislative
confiscation. Except from paying more for their shares than holders of B-shares,
A-shareholders have probably also contributed significantly more to the
company than B-shareholders have. Persson affirms that it is against his
conception of justice that A-share holders without compensation would end up
with the same rights to vote as the B-shareholders.

4.2.4 The owner of superior voting rights (Wallenberg family)
The so-called Wallenberg family is the largest single owner in Sweden and
controls several companies by holding large majority blocks of A-shares.
Jacob Wallenberg, among other things board director of SEB and vice board
director in Investor, Atlas Copco, Electrolux and SAS, considers fairness and
transparent rules within the EU important and he supports initiatives of creating
an equal European capital market. However, he is of the opinion that it would be
wrong and harmful to abolish the distinction between A- and B-shares. He
accentuates further (as did Svenskt Näringsliv) that the level of hostile takeovers
in Sweden equals the one in the UK, where the system with unequal voting
rights does not exist. Implicitly, this kind of takeover defense is not more
protective than defenses used in the UK. Jacob Wallenberg considers that it even
is possible to argue that hostile takeovers actually are simpler in countries
allowing for unequal voting rights, but not further explaining why this is.87
Marcus Wallenberg, Jacob Wallenberg’s cousin, is the CEO for the investment
company Investor. He is also vice board director of Ericsson and a member of
the board in many of the companies belonging to the Wallenberg family. Marcus
Wallenberg emphasises the importance of the use of unequal voting rights. An
industrial owner should be able to own, run and expand companies with a longterm perspective, something that could be done by means of such a system. He
accentuates further the right to negotiate for a company. The discussions about a
future abolition of unequal voting rights in takeover situations within the EU has
according to Marcus Wallenberg become very political and many are inclined to
believe that one share should equal one vote. He wants however to differentiate
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between the political world and the business world.88 Cousin Jacob maintains
that the principle of one share/one vote is rhetorically beautiful but assures that
the system of differentiated voting rights definitely is defendable in the long run.
As his cousin, he states that the important thing really is about people having the
right to agree on any contract, without authorities or anybody else calling it
unfair. He experiences that people involved in the Swedish debate not totally
have gotten into the question and that they have become emotional, while the
Wallenberg family has carried this question on grounds of fact.89
Marcus Wallenberg is not worried about a scenario where the position of his
family in Swedish trade and industry would weaken. He points at several other
ways to remain in control and refers to Italy and their commonly used
consortium agreements; these are owner agreements between kindly disposed
groups, which form poison pills against hostile owners. Marcus Wallenberg also
suggests that it is possible to remain in control of a company by means of
different holding firm constructions (such as box-in-box- or pyramid structures,
to be explained in chapter 5.2.6.2), without owning the majority of the firm’s
capital.xi Marcus Wallenberg accentuates that many other EU states, e.g. the
Netherlands and France, through the right to negotiate, enjoy the same
possibilities to create shares having different voting rights. Further, 400
companies in the US incorporate unequal voting rights, e.g. Coca-Cola, Ford,
GM and Pepsi. Jacob Wallenberg states that there are companies that recently
have integrated unequal voting rights and give examples of other firms using the
system, such as Ford, GM and Pepsi.90
Sanden’s article about Jacob Wallenberg was written three weeks before the
voting about the EMU was going to be held. Jacob Wallenberg expresses his
hopes about a “yes”. He comments that Sweden has to do everything in order to
be as competitive as possible. He explains that foreign companies obviously
compare countries with each other when investing.
“Why take an extra risk if it is easier and cheaper to invest in Finland, Germany
or somewhere else in Europe (than in Sweden)?”91
The reason I mention this is that I have not been able to find comments given by
the Wallenbergs on the possible disadvantage to the competitiveness between
countries that unequal voting rights might constitute.
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When the EU governments agreed on adopting the weakened compromise of the
takeover directive, the Wallenberg family, having been one of the strongest
opponents to the original plan of neutralising unequal voting rights in certain
takeover situations, welcomed the deal. Eric Belfrage, Wallenberg family
spokesman, told Reuters that the adopted compromise is a significant victory for
Sweden but also for Europe.92

4.2.5 The institutional owner (4:e AP-fonden)
4:e AP-fonden (the Fourth Swedish National Pension Fund) is an independent
state-owned body that manages close to 130 billion Swedish kronor of pension
assets on behalf of Swedish citizens. The perspective of 4:e AP-fonden
represents in this study the perspective of an institutional owner (not meaning
that other institutional owners have the same point of view, there included other
Swedish National Pension Funds).
Björn Franzon, deputy managing director in 4:e AP-fonden, believes that the
system of unequal voting rights tends to disappear over the future. With this he
does however not mean that the system in itself will disappear, but that the
ownership and the concentration of A-shares that one owner controls in a
company might be diluted during the course of swifts of generations. The use of
differentiated voting rights is most important when a non-listed family company
goes public, since the remained control tend to be highly valued in these
situations. Franzon states that family businesses should not be afraid of opening
up for new capital, but he does however not mention the potential impediment to
fresh capital that a use of unequal voting rights potentially could imply.
The use of the system of unequal voting rights, where the difference in voting
rights between A- and B-shares is 1:1000, is according to Franzon obsolete.
Many companies have been forced to do away with these large differences, and
today, there exists only one Swedish company (Ericsson) where the Bshareholder owns the right to one-thousandth vote compared to A-shareholders.
Unequal voting rights with the present common difference between the rights,
1:10, will however remain according to Franzon. The system is compared to
systems used in some other European countries, for example the issuing shares
without voting rights whatsoever, a good system.
Franzon is of the opinion that a too diluted ownership is detrimental for Swedish
companies and Swedish trade and industry. Skandia and Volvo may state
examples of companies with a weak and dispersed ownership structure and as
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has been seen, this weak ownership might allow management to act more freely,
not always advantageous for the shareholders. The globalisation and
institutionalisation weakens strong ownership as it mitigates the control by once
concentrated owners.
The exquisite structure of the holdings of the Wallenberg family (the foundation
at the top, see chapter 6.2) may be seen as a complement and an alternative to
the use of unequal voting rights. Franzon further mentions the Swedish
mandatory offer regulation (where an acquirer obtaining more than 30% of the
shares in a company must make a public offer on all the remaining shares in the
target) as an important sort of impediment to acquiring Swedish companies.
As I wrote before, other institutional owners might have different opinions on
the existence of unequal voting rights. For example, three years ago, several
institutions, there amongst the Pension Fund Alecta, required that the differences
in voting rights between the shares in Ericsson should be totally abolished.
Investor and Industrivärden fended this suggestion off and last year, when the
issue of unequal voting rights came to be inspected again, the institutions were
satisfied with suggesting that the B-shares should have one tenth of a vote
instead of one thousandth of a vote as presently. According to Anders Olsson,
Dagens Nyheter, an important reason to this is that the Ericsson share now is
valued so modestly that a foreign player would be able to lay a bid on the whole
corporation. Since many institutional owners have suffered from low returns on
their investment, a large bid on Ericsson would have made them forced to sell.
But since the ownership now is concentrated to Investor and Industrivärden, no
bidder can attempt a takeover.93 Certain parties in Swedish trade and industry
might thus if I understand this right, dependent on whether Sweden for the
moment is prospering or suffering, be trimming their sails to every wind.

4.2.6 The trade unions (LO and SIF)
In a very brief phone conversation, Jan Edling, expert of economic policy in the
Swedish federation of trade unions LO, told that he believes that Swedish
owners, today controlling companies by means of unequal voting rights, would
find another way to remain the control in the case of an abolition of this system.
He does not precise what system that possibly could replace the present one but
affirms that he does not think that Sweden and Swedish companies will give in
to EU’s demands before having secured that the control will remain the same
after a potential abolition.
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Per Lindh, trade-union representative of SIF in the board of directors in
Ericsson, maintains in an article that from a trade-union perspective, the
Swedish ownership structure (concentrated ownership, facilitated by the use of
unequal voting rights) is beneficial and that trade-unions are favoured by today’s
system. He thinks that the ownership structure guarantees a more long-term
development in the company. He admits though that he can understand foreign
owners of the company that are critical to their low grade of influence in
comparison with their large capital investments.94
The above-illustrated opinions are thus positive to unequal voting rights. I have
however managed to found one argument that LO (together with the Swedish
Social Democrates) had against differentiated voting rights in the 1970s. The
objection was that a differentiation between shares decreased the possibilities of
future employee funds to achieve influence in Swedish trade and industry
through acquisition of stock. The hypothesis was that shares with a high number
of voting rights to a less extent were for sale and that they thus were more
difficult for a buyer on the stock market to access95, thus possibly revealing a
desire by LO to remove such rights at the time.

4.2.7 The corporate finance consultant (PWC)
I met Einar Christensen, consultant and auditor at the Corporate Finance
department at PricewaterhouseCoopers (PWC) in Gothenburg for a personal
interview. He is of the opinion that the Nordic system of unequal voting rights
eventually will disappear, even if it at the moment looks as if Sweden were to
keep it for still some time. He finds it hard to believe that there in the future
would be enough motives to keep such a system and tells me that very few of
the companies going public today incorporate unequal voting rights. This
implies that such a system might be on its way to disappear spontaneously.
On the question about how an abolition of the unequal voting rights would affect
Swedish companies, Christensen admits that it would be difficult for owners of
voting rights today to remain in control, having only a limited amount of capital.
Christensen is of the opinion that Sweden, with its relatively small size, has
produced many impressive industrial companies. The concentration of
ownership has been rather high in Sweden, and historically seen, it has been
good. However, today he believes a new era is here. The risk with the unequal
voting right system is namely that necessary steps to restructure companies
sometimes might be done too late; the point with a free capital market is that if a
94
95

Pineus, I., www.ekonomi24.se, 09/02/01
SOU 1981:78, pp.99-115
4-61

The threat and the future

company is mismanaged, somebody else will observe the unexploited
possibilities in the company and lay a bid on it. Then, the new owner would
assign a new management in order to exploit the real potentials of the acquired
company. Christensen speculates that the problems in some of today’s
companies maybe would have appeared at an earlier stage if a less concentrated
ownership had been the case (meaning that a larger amount of owners would
have had insight in management and thereby could have taken measures towards
inefficiencies in an earlier stage). Christensen continues:
“As long as there is strong commitment to responsibility among the owners of a
firm, it might not matter if they are Swedish or foreign. But of course, would
Swedish companies become acquired by foreign companies who would work
them up really quickly and then sell them again, there would be a problem. This
kind of short-term perspective might give fast gains to the acquirer, but imply
harmful consequences for Swedish society.”
When imagining such a scenario, Christensen can understand the statements
such as Ingvar Kamprad’s, that IKEA never will go public. My interpretation of
Chrisensen’s point is that an imaginary loss of control over IKEA, potentially
leading to a fast exploitation of the company’s resources, would be very
threatening to the unique business idea of IKEA, of the long-term perspectives
that have made the company so successful, but also to the specific culture.
Another disadvantage of a scenario where a foreign acquirer would take control
is that it would be a greater distance between owner and interested parties (such
as employees, Swedish trade and business etc.).
Christensen does not give any concrete examples on takeover defenses that
potentially could replace the system of unequal voting rights in takeover
situations (or as a whole). He believes more in a practice of building public
trust, meaning that if you gain public trust, the value of your company should,
everything else equal, be higher and thereby make a takeover more expensive
and also maybe more unlikely. Christensen refers to a book published by PWC
when bringing up this notionxii. According to the book, there are three key
elements for the achievement of public trust:
First, there must be a spirit of transparency in a corporation, obliging
corporation to provide shareholders and other stakeholders with information
needed to do sound investments.96 A research study made in 1998 by PWC,
shows that investors, analysts and the executives themselves believe that this
96
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implies important benefits for companies, e.g. that more long-term investors get
attracted to the company, that there is improved access to new and cheaper
capital and that share prices might increase.97 Second, a resolute commitment to
accountability/responsibility/collaboration among the participants in the chain
of reportingxiii is crucial. Management using the shareholders’ resources must
hold itself accountable for decisions it makes that are supposed to create value
(for example, the adoption of takeover defenses). Finally, what matters in the
end are the actions of people and people of integrity.98 Shareholder value should
thus not be dependent on a system of unequal voting rights. The most important
thing is that share prices must be based on real value creation, implying that the
size and liquidity of markets are more likely to increase on a sustained basis,
resulting in more wealth for shareholders and society.99 Christensen summarises:
“The best way to manage in the future is to have a good information policy, to
be clear and open and not hide negative aspects about the firm. Good and
responsible management and board are of uttermost importance as well as the
adoption of a long-term perspective. These are things that we have missed in
some corporations.”
The last sentence is meant to point at Skandia as a recent and relevant example
and he lets me know that he believes that it will take a very long time to
reconstruct the firm again.
“Confidence for a firm’s management is as we have seen extremely important,
H&M an example of a very well managed company, earning their confidence.”
Christensen continues by stating that Sweden with more favourable taxes, not
deviating too much from the rest of the world, could keep HQs and companies
in Sweden, even if foreign owners acquired them. Swedish business culture is
good and there is often a good unanimity between employer and employee,
factors that are attractive when choosing location of a company.

4.2.8 Concluding picture of the interviews
Having collected the above accounted for perspectives from different parties in
Swedish trade and industry, one can see that even though all of them have some
opinions about the use of unequal voting rights and the future of this
mechanism, they do not all appear considerably and maybe sufficiently aware of
97
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the pending threat that the recently finished EU negotiations about a potential
abolition of the system in takeover situations constituted and still constitutes.
Additionally, not many of the investigated groups have thought of any more
concrete ideas concerning potential tactics of preventing hostile takeovers in
order to avoid a scenario where the commonly used Swedish defense system
could come to be abolished in takeover situations. Some of them seem to
consider the probability of a future removal of the system that unlikely, that
other alternatives have not been reflected upon. These results might appear
disquieting, since a potential abolition significantly would come to affect
Swedish trade and industry. However, the absence of any more developed
descriptions of potential preventive tactics could possibly make the remaining
part of this thesis more interesting, as existing and reasonable alternative
defenses in the next few chapters will be reviewed and discussed. For a more
extensive summary and discussion of the different perspectives given by the
respondents, you will have to jump to chapter 7.1.
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5

TAKEOVER DEFENSES
Tender offer response strategies and descriptions of
takeover defenses

Swedish corporations do not use takeover defenses in the same extent as many
other countries if seen to the variety of defenses100. One extensively used
defense is however, as we by now know, the system of unequal voting rights.
However, this system to protect Swedish A-shareholders has been threatened
and it is crucial to start thinking about and preparing for a scenario where the
current system will be replaced.
This part of the thesis aims to describe different kinds of takeover strategies and
takeover defenses that a company could adopt. Takeover defenses are today
numerous to their amount and variants. In the 1980s, takeover activity largely
increased and as a consequence of this, a need arose to incorporate different
kinds of defensive mechanisms. The frequency of takeovers varies today
between countries and continents. Even though the occurrence is insignificant in
some places, pre-emptive defense mechanisms chosen might be of great
economic importance. Additionally, sometimes the effects of the defenses might
be more important than the effects of a bid would have been: defenses in
themselves might lead to declines or increases in share price due to different
reasons which will be seen later on.101
Resistance strategies may be divided into operating vs. non-operating
provisions. The former involve a change in a firm’s assets or financial structure
or both and are reflected in the balance sheet. Such changes are considered more
harmful than latter sort of provisions, not involving this.102 Strategic pre-bid
anti-takeover defenses are created by the target before a takeover attempt is
done, thus preventive measures protecting from hostile takeover bids. Poison
pills and Corporate charter amendments are pre-emptive measures, see below.103
Tactical post-bid anti-takeover defenses are subsequently created by the target
after a bid is laid. Examples on such a defense are greenmail agreements and
asset restructuring. Defences can further require shareholders’ consent if they
should be available to incorporate, implying that it is harder for target
management to adopt such defenses. Studies have found that defensive measures
100
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adopted with the consent of the shareholders result in an insignificant or mildly
negative stock price reaction, while those measures implemented without the
consent of the shareholders are found to generate significant negative returns for
the shareholders.104
The presentation below is structured after different types of tender offer
response strategiesxiv, as defined by Thomas A. Turk.
Bids and offers on a target company are not always welcomed there. In such
cases, different resistance tactics are very important means to improve the
situation that the target finds itself in. The resistance might take various forms
and differ in the degree of intensity, but is always disadvantageous to the bidder,
some tactics more damaging than others.105 Research has shown that target
shareholders contrarily earn greater average risk-adjusted returns during control
contests than shareholders of non-resisting firms106.
In one of his articles, Turk presents and tests a theory relating takeover
resistance to the value of the target firm; the information leakage model. His
hypothesis is that takeover resistance strategies, encouraging leakage (outflow)
of information concerning the expected sources of gains from an acquisition
(e.g. potential synergies), increase the value of the target firm. First, what is
meant by information leakage?
To begin, an acquirer seeks gains by acquiring another company. Only the
acquiring company knows what benefits it will have of a particular acquisition.
It is though possible for the target management to take actions that reduce the
informational advantage belonging to the initial bidder compared with other
potential acquirers. By doing this, the target can dramatically affect the gains
that could accrue to its shareholders, since an outflow of information on the
capital market may increase the demand for the target’s shares. Having taken
part of such information, other firms could judge if they could exploit potential
synergies better than the initial bidder and hence enter the takeover battle, to the
benefit of the target’s shareholders.107
The effect of this information leakage on the demand for the target’s shares
depends on how specific the information is to the target and on the other hand to
the initial bidder: The value of the target is especially sensitive to the outflow of
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information specific to the resources it controls, and less sensitive to information
relevant to resources that other firms also are in control of. For example, if the
information leaked would indicate that target management was inefficient
(target firm specific information), the price sensitivity to the leakage would be
great since many firms could benefit from gaining control over the target’s
resources and improving its management. However, the demand for the target
firm (and thus possible target shareholder benefit) will not increase if the target
specific information only can be exploited with resources controlled by the
initial bidder, thus if it perceives synergies that would be inimitable for another
firm.108
Tender offer response strategies can to a very high degree affect a firm’s future
value and success. Turk categorises such strategies into three different groups
depending on the way they affect the competition for the target; A passive
response means no particular resistance, thus not improving nor restricting the
flow of information about the expected sources of gains from the acquisition. It
does thus not alter the competitiveness of the takeover contest and results nearly
always in a change of control at the initial offer price.109 The other two
categories are auction-inducing and competition-reducing resistance. These are
presented in the chapters 5.1 and 5.2 below and under each of them more
specific defenses are depicted:

5.1 AUCTION-INDUCING RESISTANCE
This kind of resistance increases the competition for control of the target firm by
delaying the takeover contest and by forcing additional disclosure of the initial
bidder’s plans for the target. This encouragement of additional outflow of
information could increase the value of the firm, in case it reveals such
information that inspires competing firms to enter the takeover battle. Acquirers
fear for this reason delays and is why they tend to rush acquisition processes and
why they want to operate in secrecy.
It is the duty of the target managers to act in the best interest of the shareholders.
Thus, holding out for a higher bid might lead to a much better deal. In some
cases, the mere speculation that there might be an auction can raise the target
firm’s value. However, at the same time such a conduct also implies an
increased risk since there is a chance that the initial bidder may withdraw the
bid. It is thus not always clear how to proceed. Below examples on auctioninducing resistance:
108
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5.1.1 Raising public opposition
Target management might raise public opposition, thereby raise doubts about
the offer and value of shares, making shareholders hold on to their shares in
order to wait for better bids. The bidder will then have to lobby the target
shareholders for their shares, offer a better price and disclose more
information.110 An example on a public opposition is to make a profit
report/forecast and announce increased dividends with the aim of convincing
the shareholders to keep their shares as the future performance of the target is
said to become better and as the present bid undervalues the target. According to
a study of 205 UK public firms, these were the most popular defensive strategies
used. These defenses were however more frequently used by targets whose
defense eventually failed.111
Soliciting support of unions and workforce or to put pressure on local and
national politicians is another sort of public opposition. If the target firm
suspects or knows that the bidder has rationalisation plans for it, the former
might try to recruit support from trade unions and their workforce in order to
campaign against these plans. The target can further highlight the risks of the
rationalisation on local economies to local and national politicians. According to
Sudarsanam, this campaigning against hostile bids are strategies significantly
contributing to successful defence.112

5.1.2 Litigation
Lawsuits made against the hostile bidder are rarely won by the target, but
prolong the takeover process and might force the bidder to disclose more
information and reveal more detailed intentions about the post-acquisition
plans.113 The delay may allow other potential acquirers to look over their
possibilities and potential gains and effects of an acquisition of the target.
Competitors to the target might, with especially great interest, evaluate a
potential acquisition; these might enter the takeover contest with the purpose to
defend a market position if the analysis shows that the target company would fit
with their own firm. Also a competitor might file a legal action in order to buy
time for a more exhaustive evaluation of a possible acquisition of merger.114 As
legal actions might evoke competing bids for the firm, it might lead to higher
110
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premium if successful. Sudarsanam shows in a study that litigation significantly
contributes to successful defense. However, if the initial bidder withdraw the
bid, the target risks suffering wealth losses.115

5.2 COMPETITION-REDUCING RESISTANCE
This sort of resistance reduces the competition for control of the target firm by
eliminating potential bidders from the takeover contest. This is done by reducing
the value of control of the target or by aggregating voting power in target
management. The purpose is to make the company less attractive to the potential
acquirer by making the acquisition more costly; if the acquisition were
completed, the acquirer would still be expected to pay a premium, but also face
additional post-acquisition costs and integration problems116. Auction is thus
discouraged and potential gains for shareholders in the target firm are
consequently reduced.
If, compared to the gain to target shareholders in an auction-inducing strategy, a
smaller gain is the result of a competition-reducing strategy, why is these tactics
used at all? The answer lies in the agency problem in the corporate form.
Despite the large gains target shareholders can receive if acquired, a change of
corporate control may pose a threat to top management, which may lose their
job, income and status. This issue will be more closely discussed in chapter 5.4
(manager-shareholder alignment vs. management entrenchment). A basic
assumption underlying competition-reducing resistance is that managers act to
protect themselves and/or the organizational autonomy. There are numerous
measures a target can do in order to make an acquisition more costly, difficult or
less attractive to a potential bidder, the most important depicted below (for a
more extensive review, see appendix C):

5.2.1 Greenmail/Targeted share repurchases/Standstill
agreements
Making a Greenmail transaction means that the target buys back its own shares
from a hostile bidder in order to induce the bidder to surrender the takeover
attempt.117 One could also call this move a targeted share repurchase, since
other shareholders are excluded from the offerxv. The company repurchases the
stock to an above-market price, in exchange for bidder’s promise not to launch a
115
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contest for control of the company for a specified period of time, a so-called
standstill agreement. These agreements limit the percentage of voting shares
that a substantial stockholder may own.118 Repurchases of stock are means of
making the potential acquirer face higher debt servicing obligations and/or risk
in the post-merger period.119
Sudarsanam make a broad conclusion from earlier studies concerning the wealth
effects of using these defenses: wealth losses are reported suggesting that
management use such defenses to protect themselves and not the
shareholders.120 Greenmail measures, in comparison to other defensive
mechanisms, actually tend to be beneficial for the bidder, increasing profits
accruing to him; Savela refers in his book to Macey (1993) who found that
hostile bidders benefit since payment for the shares is received immediately,
implying that the profits from the deal are realised earlier than would be the case
if the takeover had been completed. Further, the bidder is not obliged to accept
the target’s greenmail offer; he is free to choose to continue the takeover attempt
instead.121

5.2.2 Shareholder rights plans (“Poison Pills”)xvi
Through shareholder rights plans, more commonly called poison pills, target
management can increase it’s power and reduce the perceived value of
controlling the firm by raising costly barriers for the potential acquirer, reducing
the value of information revealed during the takeover contest and thus
discouraging an auction of the firm; target firm shareholders are given rights that
must be redeemed following a change of control (a takeover). The cost of this
for the potential acquirer is often higher than the expected value of synergies
from buying the target, making bidders, aware of existing poison pills, more
open for initiating friendly negotiations with target boards.122 The pills were in
2000 moving like a wave through the real estate investment trust industry123.
Typically, the poison pill is created by issuing a special dividend in the form of a
right to, at a significant discount, buy additional shares of the target’s common
stock, or as in most poison pills, of the acquiring firm in case it gains control (or
obtains a major block of stock, usually 20-30 %, called a threshold stake) over
the target firm. These rights are called flip-over plans. In more powerful plans,
118
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the threshold stake can be as low as between 10-20%, resulting in acquirers
thinking twice before they exceed the flip-in activating threshold stake
acquisition.124 Alternatively, target stockholders might own rights to sell back
shares to the target at very attractive prices in the case of a takeover. This is
called back-end plans.xvii Such provisions essentially raise the costs imposed on
a potential bidder.125
There has been an abundance of studies made on poison pills’ effect on
shareholders’ wealth and their effectiveness of deterring hostile bids. An
aggregated conclusion drawn by Sudarsanam, is that the effect on shareholders’
wealth is small or insignificant and that takeovers are not deterred by the
existence of poison pills. Additionally, targets receive a higher takeover
premium if acquired.126 Some researchers have on the other hand found poison
pills very harmful; especially since these provisions can be adopted without
stockholder approval (thus by management itself) and since they are classified
as operating provisions.127 Below, some more specific examples on poison pills:

5.2.2.1 Blank-checked preferred stock
This is unissued, but authorized, preferred stock, giving target management a
broad option to establish voting rights, dividend rights, conversion rights and
other rights whenever “needed”. This kind of stock can be issued to parties that
are “pleasant” to management in order to block unwanted hostile bids (or as a
means to implement a poison pill, when current holders of voting rights do not
want to agree on such a pill).128 Issuing additional stock to friendly parties will
decrease the possibilities of the hostile bidder to buy from the target’s
shareholders, reducing the successful takeover attempts since the amount of
capital needed is increased. If it is known that the bidder has financing problem
or if the bid is made with highly leveraged financing, this kind of defense might
be the way to proceed.129

5.2.2.2 Golden parachutes
In the event of key executives becoming dismissed or downgraded following a
change in corporate control, there are provisions providing generous severance
packages. Golden parachutes can therefore significantly decrease the assets of
the target and thus inflate costs for an acquirer. As an example, about 50 % of
124
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the companies of the American Fortune 1000 companies incorporate this kind of
defense, showing that it is a very common defensive measure.130 There are
opinions about golden parachutes not being effective means for fending off
hostile bids. Harrison, O’Neill and Hoskisson refer to Singh & Harianto (1989,
1990) who argue that the presence of golden parachutes make target firm top
managers indifferent to the price eventually paid for the firm in a takeover,
making them accept lower bids, since if acquired and fired, they would receive a
large severance package as compensation.131 Adoption of golden parachutes may
also signal that the company is vulnerable to takeovers as the management take
precautions for their own safety, maybe suspecting that bids soon will be laid on
the company that might be poorly performing.132

5.2.2.3 The use of poison pills in Swedish corporations

Poison pills are not common in Swedish corporations133. The most obvious
Swedish example of a defense that though could be seen as a poison pill defense
is the mandatory offer regulation (see chapter 6.1.2.1.). An acquirer that obtains
more than 30% of the shares in a company must make a public offer on all the
remaining shares in the target, meaning that the acquirer must be prepared to
buy the whole company. As that would require a much larger financial effort,
this ought to deter many potential acquirers from buying a larger stake than 30%
of a target. However, this defense is not a poison pill in the sense that it is an
option for a company to adopt; it is contrarily incorporated in law and
mandatory for companies whose shares are listed on the Stockholm Stock
Exchange. Below are some further examples on companies presently
incorporating shareholder rights plans:
The board of directors in SASxviii has incorporated a mechanism in the articles of
association, entitling the board to, without compensation, confiscate and destroy
shares that are owned by non-Scandinavians, in situations where a direct threat
towards the company’s or its subsidiaries’ air-traffic rights arises. NonScandinavian owners have as a consequence of this decreased by more than 50
%. Moreover, in the case of a situation where confiscation of shares is possible,
the shares acquired most recently will be dealt with first, deterring potentially
new foreign investors. SAS’ motivation of this poison pill is that the company,
for its operations, needs a range of permissions and licenses requiring that
domestic owners control the company. There is yet another sort of defense
130
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incorporated: each of the three Scandinavian countries owning SAS have
practically a veto towards unwanted bidders as “the parent company shall be run
in a way that it does not come in conflict with the international agreements that
Denmark, Norway and Sweden have arrived to or will arrive at.” SAS further
includes a sort of blank check preferred stock in its clauses. This stock is called
“förlagsaktier”, has no right to dividends, but to voting rights and can be handed
over to a friendly shareholder as long as it is needed in order to fend off a hostile
attack.134
The participation in the JAS Gripen project can be said to constitute a poison pill
in Ericsson. The participation implies namely that the company according to the
war equipment law must be able to guarantee that the majority of voting rights
always is Swedish-owned and that a foreign CEO is not hired. The whole
company is thus affected by its small operation within the area of Swedish
defense. This poison pill could be an important rescue: If an abolition of the
unequal voting rights would come about, foreign ownership, presently about
40% of the capital, would come to dominate the company as the present holders
of voting rights base their ownership on a relatively small part of the total
capital.135 Both SAS’s right to confiscate shares and Ericsson’s defenses towards
foreign owners are however somewhat forced by law for different reasons and
not true poison pills in the sense that they purely aim to protect the company
from hostile takeovers for whatever reason. A more pure sort of poison pill
defense can be found within Scania:
Scania’s CEO, Leif Östling, managed to incorporate a clause giving Östling 9,4
million kronor each year in five years, in the case the ownership of German
Volksvagen would fall below 5%. Östling says in an interview that the entry of
Volkswagen as an owner in Scania implied a well-needed stabilisation in the
ownership. Knowing that Volvo, at latest April 23, 2004, is forced to sell its
block of shares in accordance with EU anti-cartel regulationxix, Östling wanted
some insurance that Volkswagen would stay.136 This kind of clause is very rare
in Sweden. Scania itself or the members of the Swedish Securities Council could
not give any examples of the use of such clause anywhere else.

5.2.3 Corporate charter amendmentsxx
Corporate charter amendments are also called “shark repellents”. The use of
such amendments seems to follow certain trends, closely tied to industry
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norms137. They are a special class of poison pills that typically require the
approval by the shareholders since an amendment in the company corporate
charter has to be made. This implies that it is harder for target management to
incorporate such defenses. Management’s power is increased by the
incorporation of a shark repellent and as already described, the mere adopting of
an antitakeover charter amendment usually leads to devaluation a firm’s stock,
even if no deal is in sight.138

5.2.3.1 Fair price provisions
A fair price provision requires supermajority voting approval by stockholders
for the transfer of control if the bidder does not offer what is called a “fairprice”139. The provision is used when an acquirer purchases stock in subsequent
steps in so-called two-tier offers, not offering a uniform price to all shareholders.
Typically, a large shareholder must, in the back end (final step) of a two-tier
acquisition, pay the highest price he paid for any shares acquired during the first
stage of the acquisition, or pay some premium over market price. Because
diffuse target shareholders are not in a position to act in consent to obtain best
possible price, fair price provisions appoint target managers to apposite the
highest premium for all shareholders and is thus argued to be in the interests of
shareholders.140

5.2.3.2 Unequal voting rights
The unequal voting rights have already been discussed in this thesis. Under a
dual class recapitalization plan, dual classes of common stock exist, one with
voting rights superior to the other and in some cases with varying claims to the
firm (e.g. to the firm’s cash flow). A second type of plan grants long-term
stockholders superior voting rights. The use of this provision was particularly
popular in the early to mid 80s. Firms very rarely sold limited voting shares
publicly, which resulted in management controlling the votes with superior
voting rights. Often, such shares are disproportionably concentrated in the hands
of insiders or those friendly to management.141 In this way, these provisions can
work as an antitakeover device; if outside investors aim to obtain control over
the company, the amount of stock necessary to do that is raised since ordinary
shares have less voting power than superior shares that may not be for sale. The
self-interest of managers holding superior voting rights might be problematic.
137
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Bethel, Liebeskind and Opler refer to Jarrell and Poulsen (1988), who have
found evidence suggesting that the announcements of dual class recapitalisation
plans negatively affect share prices, for firms with high insider stock ownership
especially. 142

5.2.3.3 Supermajority vote requirement
The supermajority vote requirement implies that actions, otherwise requiring
simple majority approval (50 %), could be required to obtain approval levels of
e.g. 75 or 85 % of the outstanding votes. The specific actions could concern a
replacement of a director, a merger or assets sales for example. The
supermajority vote requirement often exceeds the level of shareholder
participation at meetings, implying that a supermajority approval is made very
costly to obtain.143 The antitakeover provision may block a bidder from realising
a merger even when the bidder controls the target’s board of directors. When
takeovers are negotiated in a friendly way, pure supermajority provisions might
severely limit management’s flexibility.144

5.2.4 Measures concentrating management’s voting power
Measures that concentrate management’s voting power are e.g. “White squire”
arrangements or large-scale open market purchases. Such actions hand over the
decision over the offer to management instead of letting the shareholders, who
always would seek to maximize the acquisition price, make the decision. Price
maximisation is as will be seen not always the main purpose to management,
resulting in that target firm value diminishes.145

5.2.4.1 White squire
Targets often seek to enlist the loyalty of friendly shareholders. A White squire,
which could be an associate company, a customer, a supplier or even a
competitor, buys a strategic stake to block a hostile bid.146 The arrangement
could involve issuance of a super-voting common stock to a firm expected to
follow management recommendations for the tender offer.147
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5.2.4.2 Large-scale open market purchases
As well as there are trends for how to prepare a budget or for how to construct
the organisational chart, there have also been “stylish” methods within the
market for corporate control. The stock repurchasing method is one example.
The Swedish daily Svenska Dagbladet called it the “craze of management” in
the year of 2000. The method of large-scale open market- or general share
repurchases started in the US and spread subsequently to Europe like a wildfire
and is a method for the target to buy back their shares.xxi In a greenmail, shares
were repurchased from one specific bidder. In a general repurchase, all owners
are offered to sell their stock back to the company; the repurchasing company
would with such a strategy reduce its liquidity and increase the debt/equity rate,
thereby making the company less attractive to acquire. A repurchase could
further result in an increased price on the company’s shares, possibly deterring a
potential buyer since the cost of the target would amplify.148 A high market
value is namely the best way to protect a company from takeoversxxii. In a
Dutch auction repurchase method, the firm announces the number of shares it
will repurchase within a stated range of prices. Upon expiration of the offer, the
firm identifies the minimum price at which the shares may be purchased. In a
fixed price offer on the other hand, the company offers a fixed price per share.
Erwin and Miller find in their research that firms adopting Dutch auctions are
more likely to be takeover targets prior to the repurchase program than firms
undertaking fixed price offers. Firms having adopted the Dutch auction strategy
experience however a significant decline in takeover activity in comparison with
the fixed price strategy. Consequently, if share repurchase is used as a takeover
defense, the Dutch auction method is the most effective one.149

5.2.4.3 The use of Stock Repurchases in Swedish corporations
In March 2000, repurchasing of own stock became allowed for Swedish
corporations, having longed to be allowed to use the method. Advocates for the
method strongly believed that it would be beneficial for the companies and
profitable for the shareholders. Critics warned and maintained that the use of
this method was manipulative and dangerous. The repurchasing trend was a
direct mirror of the proceeding years of focus on shareholder value and not at
least the fact that an increasing amount of key persons in the company got paid
through shares in the own company. The main argument for Swedish trade and
industry for introducing the system in Sweden was that the Swedish companies
wanted the same possibilities as their foreign competitors.150
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In 2002, the High Level Group of Company Law Experts presented a report on a
modern regulatory framework for company law in Europe. The Group suggested
among other things that repurchase of own shares should be allowed within the
limits of the company’s distributable reserves, and that the limit of repurchase
up to 10% of the total amount of shares should be removed. Aktiespararna
strongly objected this, since the repurchase method according to them in many
areas is abused and thereby detrimental to the general public’s confidence in the
stock market. Examples has been seen where companies through stock
repurchases try to influence their own share price, among other things in
connection with bids, and other cases where the main owner, in order to change
the balance of power in the company, without having to pay anything at all, has
let the company buy it’s own shares and thereby bit by bit starve out the
minority. Aktiespararna therefore considered that the possibilities to repurchase
stock had to be reviewed and regulated more closely, preventing an abuse of the
practice.151

5.2.5 Disaggregation strategies / Asset restructuring
Through disaggregation strategies, target management can reduce the perceived
value of controlling the firm and the relevance of the information leaked about
the target is decreased.152
Tactics within asset restructuring often alter the capital structure of the target.
Selling of assets is one strategy. A “crown jewel” sale is when an asset
particularly valued by the bidder is sold, e.g. operations that are in the same
branch as the bidder, trademarks or patents. The target might even divest whole
parts of the company. Such a move could be exactly what the potential acquirer
had planned to do, meaning that the target takes away that motivation from the
bidder and improves its performance and the firm value itself. Expected
synergies that the bidder has in mind by merging may disappear as the target
sheds key assets. Selling of property might be a reasonably good solution if the
property is unessential for the target’s own operations153. According to
Sudarsanam, defenders who failed more often used divestment strategies than
did successful targets.154
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The opposite strategy is to acquire more assets in order to make the target larger
and thereby increase the cost to the bidder. Acquisition of assets could also turn
post-acquisition plans more complicated for the acquirer. Acquisitions might
further imply that the target takes on a higher level of debt, possibly deterring
the potential acquirer.155 A company with minimal or no debt could namely
constitute an interesting target; the unused debt capacity of the target could
increase the amount of debt the acquirer has available to complete the
acquisition. The strategy of selling off or acquiring assets tend to result in
shareholder wealth losses.156

5.2.6 Miscellaneous antitakeover provisions
These provisions refer to any of several provisions that can hinder a potential
bidder to obtain control. The most common among these provisions are words
stating that board members can be removed “only for cause”, making it more
difficult to remove directors seeking to impede a takeover attempt.157 Below,
some other defenses are depicted:

5.2.6.1 Employee stock ownership plans (ESOP)
These kinds of plans admit employees to gain influence in the company and
dilute thus the voting power of outside investors and holders of large blocks of
shares. More specific, the incorporation of ESOP transfers the control of shares
to trustees such as board members who typically are elected by insiders. ESOPs
may provide performance incentives to employees and tax benefits to
companies. However, critics maintain that these plans make management take
measures that are detrimental to shareholder value. When ESOPs are established
in the presence of takeover activity or when they transfer control from outside
shareholders to insiders, value is reduced, especially when the fraction of shares
held by employees is large.158

5.2.6.2 Strong shareholders/ownership structures/alliances
The existence of a concentrated target owner groups implies that a bidder face
difficulties in acquiring control over the target. Loyalty is important in this
context. If shareholders, controlling a part of the company, are loyal to the
current management, they are unlikely to sell their shares to a potential acquirer
without having the management’s approval.
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Complicated ownership structures such as different settings of holding
companies, might also render it very difficult to penetrate the company. In a
pyramid ownership structure (also called box-in-box ownership), a company
might run a large corporation with a relatively small equity base, by owning the
majority in a company that in turn is the owner of the majority in another
company, which in turn controls the majority of the shares in the company of
interest.159 Somebody controls thus a whole chain of companies, often created
by family members and sworn friends in the finance world. The chain becomes
then a shareholder in another company where it also has friends and
acquaintances. Such a chain of holding companies can continue in the endlessly
and in that way they might be very effective means of blocking takeovers.160
Strategic alliances, such as Internet alliances and distributive networks, may
further function as blocking-tactics designed to prevent hostile takeovers. The
growth of alliances may be a substitute for real consolidation through merger, or
they might be part of a merger process, possibly making it more difficult for
companies outside the alliance to penetrate the already working relationship
between the companies in the alliance.161

5.2.6.3 White knights
Experiencing a hostile takeover bid, some companies hope for a so-called
“white-knight” to come to their rescue and defend them against unwanted
bidders. The “rescuers” will later on enjoy benefits associated with securing the
cooperation of target firm managers162. The lobbying of friendly shareholders
and the arranging of rescues by white knights tend to contribute to a successful
defense towards hostile bids.163 The US Gypsum’s (USG) acquisition of
Masonite in 1984 might state an example of a white knight intervention:
In 1981, a company called Belzberg bought a 5 % stake in Masonite as an
overture to a larger acquisition bid. Masonite disapproved of the acquisition and
did a greenmail transaction and bought the stock back from the acquirer at a
premium. One year later, Masonite fought another acquisition attempt, this time
by the Pritzker family. In 1984, General Felt attempted a takeover but even this
time, Masonite resisted and filed a legal suit in order to hinder the acquisition.
Masonite did at this time also start to look for a potential acquirer that could
save the company from unwanted bidders. This is when USG entered the
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picture. It had products, markets and a business philosophy matching Masonite’s
and provided thus potential synergistic benefits. Additionally, Masonite
managers were offered the opportunity to maintain a certain degree of operating
autonomy. USG was perceived as the white knight the company had been
longing for. The eventual merger led to immediate financial success.164

5.3 AFFECT ON SHAREHOLDER VALUE
Target managers might have several motives for resisting a bid, as will be
described in the next chapter sometimes for personal reasons. Shareholders on
the contrary would in general in most cases benefit from a bid, since their shares
could be sold at an above-market price. Additionally, shareholders are seldom as
emotionally tied to the company as the managers, making them less concerned
about a potential takeover. These facts make it difficult for shareholders to find
out whether managers during takeover threat act in the shareholders’ interest of
for personal reasons.165 According to a study made by Austen-Smith and
O’Brien, shareholders do however generally not want to prohibit the use of
responsive defences. These defences reduce the probability that a successful bid
will appear, but at the same time, they might give shareholders larger premiums
if a takeover takes place. If a bidder appears with sufficiently large value-added,
shareholders would in fact like the present manager to use more responsive
defences than he would choose to maximize his own utility. A prohibit of
takeover defences may prevent value-increasing- as well as value-reducing
actions, since shareholders ex ante cannot know which bidder that will appear in
the future. Shareholders might however decide that some defenses, not resulting
in a higher premium for them, should not be used, agreeing upon an antigreenmail clause for example, greenmail not beneficial for shareholders.166
Many studies have examined the relationship between resistance tactics and the
value of the target firm. Thomas Turk presents empirical results strongly
supporting the information leakage model of tender offer resistance. Companies
that responded with auction-inducing resistance earned significantly greater riskadjusted returns during takeover battles than passive or competition-reducing
firms. Further, companies who encouraged auction were almost always
acquired, receiving multiple bids in nearly 90 % of the takeover contests. The
situation was the opposite in firms applying competition-reducing resistance: the
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risk-adjusted returns were lower than passive or auction-inducing firms, multiple
bids were less frequent and autonomy was remained in 60 % of the cases.167

5.4 MANAGER-SHAREHOLDER ALIGNMENT VS.
MANAGEMENT ENTRENCHMENT
This chapter is about two different behaviours taken on by target management
(deliberately or unconsciously) when making decisions about the company. The
choice of which of the two types of behaviour to adopt will affect shareholder
value, often in different directions. If assuming that takeovers do function as a
disciplinary mechanism, the level of alignment between managerial and
shareholder interest is an important issue to discuss when trying to
understanding why companies choose one defense before another:
There are two opposing ways to interpret a target management’s resistance to
takeover bids; it could either manifest manager-shareholder alignment or
management entrenchment. In the former case, management acts in the interest
of the shareholders of the firm with the goal of maximising their welfare. If a
takeover would be beneficial for the target firm’s shareholders, management
would adopt a defense that ensures that the shareholders receive a fair deal from
the bidder. The managers perform in this case a co-ordinating role on behalf of
the shareholders, since individual shareholders may not have the ability to
negotiate with the bidder and thereby secure that a good deal for their shares is
reached. According to the management entrenchment idea, management acts to
prevent the takeover bid from succeeding, although a takeover might be in the
shareholders’ interest. The incumbent management’s self-interests might in this
case induce resistance and value-reducing takeover defenses.168 Anders Haskel,
Veckans Affärer, perceives the presently very highlighted events in Swedish lifeinsurance company Skandia as a deterrent case of how management can be
suspected to have acted in own interest rather than on behalf of the owners, thus
supporting the management-entrenchment theory.169 The turmoil in Skandia did
not concern a takeover situation, but the case could very well illuminate the idea
of entrenchment.
The entrenchment hypothesis has received much support. A disciplinary bid is
more likely to induce target management to resist the takeover, since they fear
losing their present position. As managers may become conscious of that
investors want to refocus and perhaps rationalize among operations, they will
167
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also have incentives to raise the cost of a potential takeover and outside investor
invention by adopting takeover defenses.170 Datta & Iskandar-Datta present
results suggesting that poor performers (managers) adopt poison pills in attempts
to immunize themselves from the disciplinary actions of the corporate control
market.171 Examples on other defenses taken by an entrenched management are
the divestiture of assets or buying back own shares from the acquirer to a much
higher price (greenmail).172 The results of a study conducted by Casares Field
and Karpoff, investigating takeover defenses in IPO firms (firms going public),
show that managers, when going public, take steps to preserve their personal
control benefits, supporting the management entrenchment hypothesis. Further,
the results show that the level of compensation increases the likelihood of
managers incorporating takeover defenses as the compensation is correlated
with their personal benefits of continued control of the corporation.173
Sudarsanam finds in his research that firms adopting poison pills are less
profitable than other firms during the year before adoption. The fact that they are
less profitable may make management suspect that they could come to be
replaced, thus being a reason to why they try to protect their present position by
means of poison pills, thus lending support to the management entrenchment
idea. Further, managers in these firms tend to own only a smaller part of the
firm’s stock, which implies that they could not influence the outcome of a
takeover bid through their amount of shares and that they thus must take other
measures.
An alternative view could however be that poison pills are in the shareholders’
interest. That is to say, such defenses could strengthen managers’ ability to deter
a hostile suitor who is offering a too low price on the firm. Moreover, the
existence of poison pills provide strong motivation for the executives of the
acquiring firm to negotiate directly with the counterparts in the target firm (as
opposed to making a tender offer on the shares directly to the shareholders),
which could be advantageous as friendly mergers tend to be more profitable in
the long run for the totality of the two firms. If target managers approve of the
merger, poison pills might become invalid, as the charter amendment containing
the pill may have wording to this effect. If it does not, the pill can be revoked by
shareholder vote as a part of the deal. However, the stockholder interest
argument is according to Sudarsanam hard to support. The use of poison pills is
as already explained a competition-reducing action. As an auction-inducing
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strategy is likely to accomplish higher prices, such a strategy is already a ready
alternative to poison pills. Furthermore, the fact that there is no real evidence
that target executives in a friendly deal are able to negotiate a higher return for
shareholders than they would receive in a tender offer provides some further
evidence for the managerial entrenchment hypothesis.174
Conditions facilitating managerial entrenchment are when the ownership in the
firm is widely distributed, when shareholders are badly organised (which
typically is the case), when few shareholders are aware of the negative
implications of strategic provisions adopted by management and when board of
directors are tightly linked to managers through formal and informal ties and
therefore more likely to support managers in cases of entrenchment.175 Managers
should have such incentives that make their investment and financing decisions
behaviour congruent with shareholders’ interest. According to Limmack, the
structuring of remuneration packages through stock option schemes appears to
reduce value-destroying consequences of managerial entrenchment such as the
likelihood of managers undertaking value-destroying acquisitions if threatened
by takeovers.176 The incentives could further be in the form of shares based on
the achievement of predetermined objectives, motivating managers to make
decisions that would increase his own and the shareholders’ wealth.177
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6

WHAT MIGHT AFFECT THE CHOICE OF
ALTERNATIVE DEFENSES?

We have so far gained an insight in what the currently used takeover defenses in
Swedish corporations are and what other resistant strategies and takeover
defenses there are and how these work. We also know that the traditional and
broadly used Scandinavian system of unequal voting rights has been under a lot
of debate. Before being able to suggest other possible tactics that could
constitute or contribute to a more effective defense against hostile takeovers and
thereby against the potential neutralisation of unequal voting rights, one should
look at factors that might restrict or have an impact on this choice. The Swedish
legislation concerning defensive measures could restrict the choice of potential
defenses. The Swedish tradition of ownership and control could further have an
impact as well as the long-established governmental protection of this kind of
ownership. The fact that cross-border mergers have gained in significance will
further be important to take into consideration. The chapters below will more
carefully describe the effects of these factors on the choice of a mechanism that
would fortify the present defense towards hostile takeovers.

6.1 THE IMPACT OF LEGISLATION
If being able to suggest reasonable alternatives to the system of unequal voting
rights, one must look at what present legislation says about issues concerning
takeover situations. The market’s ability to police itself (the function of
takeovers as disciplinary mechanisms) might be hold back by laws restricting
hostile takeovers.178 On the other hand, there might be rules prohibiting targets
from taking certain measures to defend themselves and rules securing that target
shareholders’ wealth is not decreased by measures taken by entrenched
managements.
The legislation in a country and in possible unions that the country is a member
in, constitutes the first restriction in the choice of defense that a company has to
align with. Takeover law vary substantially from country to country and state to
state, making it essential not only for the target company to be aware of what the
rules there are to follow, but also for an acquiring company to carefully study
the applicable statues during due diligence.
Casares Field & Karpoff, investigated what the inclination was for 1019 US
industrial firms going public (IPO firms) to create and use different kinds of
178
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takeover defenses. One of their results showed that the likelihood of an IPO firm
using a takeover defense was positively and significantly related to whether the
firm was situated in a country/state with at least one antitakeover law. The
conclusion was that the use of firm-level and country/state-level takeover
defenses is complementary,179 thus that the legislation has a great impact on the
choice of incorporating defenses.xxiii Below, legislation around takeovers and
takeover related issues concerning Sweden will be presented.

6.1.1 EU regulation
Politics concerning competition is a cornerstone in the European integration. It
expresses the economic system on which the EU rests, the market economy. The
EU takeover directive has already been discussed in the introduction of this
thesis. A more general rule is the EU anti-cartel rule that, since it was put in
force in 1990, intends to regulate large mergers that have (1) EU wide impact
and that (2) involve companies whose sales are not concentrated in one member
country. Mergers and acquisitions shall be considered incompatible with the
notion of the common market and hence be prohibited if it creates or fortifies a
dominating position that implies that the effective competition within the
common market or a significant part of this considerably is hampered, the socalled competition test. Target companies, if feeling harmed, could thus go to
court alleging violation of these articles, thus through litigation either fending of
the hostile takeover attempt or at least prolonging the period before the bid
eventually succeeds, inviting other companies into the bidding or forcing
bidders to reveal more information. An example of a by EU prohibited
acquisition concerned Volvo and Scania. Volvo reported the intended
acquisition, but the commission considered that the EU did not constitute the
relevant geographic market, but that this was Sweden and the other Nordic
countries. Volvo having acquired Scania would have implied a market share of
over 90% on the Swedish market of heavy trucks.180

6.1.2 Swedish legislation
A takeover regulation has been developed and debated in the Scandinavian
countries ever since the late 1970s. Takeover bids have been relatively low in
these countries, but regardless of this, the legal and economic problems
triggered by this activity have given rise to much debate and regulation.181
Below, we will see what the Swedish regulatory body Näringslivets
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börskommité (NBK) and what the Swedish Company law say concerning the use
of takeover defenses.

6.1.2.1 Näringslivets börskommité
In Sweden, takeovers are not regulated by statute but by a self-regulatory body
called Näringslivets börskommité (the Swedish Industry and Commerce Stock
Exchange Committee). The Recommendations are of a mandatory nature for all
companies whose shares are listed on the Stockholm Stock Exchange (StSE)
(and other Swedish stock exchange or authorized market place) as the
Recommendations form part of the Stock Exchange listing Agreement.182 In
January 2003, new Takeover Recommendations were adopted following an
extensive review; the Recommendations concerning public offers for the
acquisition of sharesxxiv (in June the same year, some further adjustments in the
Recommendations were done, which I have taken into consideration). The basic
principles in these Recommendations are (1) respect for the stock market (2)
equal treatment of target company shareholders (3) rapid processing (4)
simplicity and clarity in the provision of information and (5) respect for the
decisions of target company shareholders. Presented below are a few articles of
concern for this thesis;
Chapter II, article 16 talks about Measures taken by the target company:
⇒ If the board of a target company has good reason to assume that a serious
offer is imminent, due to information received from a person/entity that
intends to make a public offer to shareholders, or if an offer of this nature
has already been made, the target company may not take any measure
which would normally be likely to have a negative impact on the
prerequisites for making the offer or its implementation, unless such
measures are approved by a general meeting of shareholders.
The purpose with the article is to ensure that target management does not take
steps to resist the offer, unless shareholders support such measures. This is also
what the debated article 9 in the EU takeover directive says. The rule has thus
already been accepted in Sweden and in all other member countries, with
Germany as an important exception, being very keen on keeping it that way. A
target company has “good reasons to assume that an offer is imminent” when
the information received is reasonably definite, when it may be anticipated that
the bidder will behave in a professional manner and when it may be assumed
that the bidder has enough financial resources to go through with the offer. The
182
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board is thus not entitled to take defensive measures on its own accord if they
assess that the offer is not sufficiently attractive for the shareholders. Measures
normally likely to deter an offer may thus only be taken through a decision by
the general meeting of shareholders. Prior authorization is not valid, neither a
measure approved by the board on the assumption that the shareholders’
meeting subsequently will approve it. However, target management may apply
to the Securities Council for exemption from the requirement of approval by the
general meeting if the board considers that rapid action must be taken (maybe
there is too short of time in order to summon people to a general meeting of
shareholders).183
An example of a possible scenario using this rule: The shareholders of the Gucci
Group (GG) decided to reject a by the GG management suggested poison pill
defense, thus tying the hands of management to incorporate such a mechanism.
The result was that LVMH Moet Hennessy Louis Vuitton in January 1999 could
build a close to 35 % stake in GG without launching a tender offer or paying the
customary high premium typically associated with a takeover.184
Rules regarding mandatory offers may put high requirements on bidders. This
appears in chapter III, article 1: Prerequisites for an obligation to make a
mandatory offer:
⇒ A holder of shares in a company who obtains 30 % or more of the shares
as a result of a purchase, subscription, conversion or some other form of
acquisition of shares, either alone or together with a related party (i.e. a
company in the same corporate group as the bidder and any party with
whom the bidder has concluded an agreement as a result of coordinated
exercise of voting rights to adopt a long-term joint position as regards
management of the target company185), must make a public offer both for
the acquisition of all the remaining shares in the target not held by the
company or its subsidiaries and for other financial instruments whose
price might be materially affected if listing of shares covered by the offer
were to cease.
This rule is also integrated in the EU takeover directive, but has already been
integrated in Swedish law. Following a change in ownership control, the
shareholders are thus given an opportunity to transfer their shares to the owner
having a controlling interest, through the mandatory offer rules. The mandatory
183

NBK Recommendations, II.16, p.163-164
Hitt, M., A., Harrison, J., S., Ireland, R., D., p.77
185
NBK Recommendations, I.3 a) d), p.124
184

6-87

What might affect an alternative defense?

bid must be done when a person/entity acquire a block of shares equalling at
least 30 % of the total number of votesxxv. The mandatory bid requirement does
not arise until it is clear that the acquisition is final and the acquirer can exercise
voting rights for the shares in question.186 The mandatory bid requirement could
deter potential bidders to lay bids on a target company if their ownership level
then would exceed the threshold of 30 %. The rule might thus limit a bidder to
achieve a controlling interest if not prepared to acquire the whole company. This
mandatory offer rule was largely criticised during 2002 as many companies
managed to be exempted from it. The rules were said being blurred and any real
sanctions did practically not exist.
Chapter II, article 10 talks about Acquisitions prior to the offerxxvi:
⇒ The article states that if the bidder has acquired shares in the target within
the six months of making the offer public, the terms of the offer may not
be less favourable than those applied for the prior transaction. When
determining the conditions for the offer the bidder may take into account a
downturn in the share price of the target that occurs in the period between
the prior transaction and publication of the offer and which is not merely
temporary. However, if the bidder has paid a premium in relation to the
target’s share price in the prior transaction, an equivalent premium in
percentage terms must be offered.xxvii
In other words, in line with the principle of equal treatment of shareholders, this
means that an offer made public after an acquisition of shares must be at least as
favourable for shareholders subject to that offer as for the ones of the offer in the
previous acquisition, if the interval is less than six months between the prior
transaction and the public offer.187 This rule could be seen as a takeover defense
as it partly resembles a fair price provision; it forces the acquirer to pay a fair
price to the remaining shareholders, which might cause financial troubles if the
acquirer had counted on not having to pay an as high premium in subsequent
acquisitions as in the first one.

6.1.2.2 Companies Act
We know that the system of unequal voting rights is widely used in Sweden as
protection against unwanted hostile takeovers. Fairly used is also the possibility
to repurchase own stock. But what exactly does the law, more precisely the
Swedish Companies Act, say about these mechanisms?
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According to the Swedish Companies Act, chapter 3, paragraph 1, all shares
have equal rights in the corporation. Exceptions can however be made from this
rule, through stipulations in the articles of association. In this way, shares of
different kinds are allowed to exist or to be emitted. There is no limitation in the
types of shares that could be emitted but the stipulation must e.g. indicate the
amount and the difference between the types of shares. No share can be
attributed voting rights exceeding 10 times another share. There are however
exceptions allowing for larger differences in voting rights supported by a
provisional regulation from an ancient law; if a company had larger differences
in voting rights before the Company law of 1944, these differences are still valid
and the firm can also emit new shares under the same preconditions. Shares
without voting rights are not allowed. 188
In
1997,
the
Swedish
Committee
of
Limited
Companies
(Aktiebolagskommittén) presented a consideration of the, at that time,
prohibited mechanism of repurchasing own stock. All EU member states
allowed limited companies to repurchase own stock, while Sweden was more
restrictive. However, in the light of the rapid internationalisation of business and
capital markets and as Swedish company law in general was adjusting to
European standard, the prohibition became questioned. There were many
arguments for allowing share repurchases.xxviii An effect that the committee
actually did not favour, was that companies through repurchasing could fend off
hostile takeovers; the committee was of the opinion that takeovers and shifts in
ownership structure served their purpose of monitoring the efficiency of
companies and business society and expressed opinions that the Swedish
company law should be formed in a way that this disciplinary mechanism would
not be damaged.189 Since the year of 2000, Swedish Company Law (ch.7, §§311) allows limited companies to repurchase their own stock. The stock
repurchase may only be done on the Exchange, authorised market place or on
any other regulated market within the European Economic Area (EEA). If
outside the EEA, the Financial Supervisory Authority (Finansinspektionen) must
give their permission. The repurchase shall further be directed to all
shareholders or all holders of shares of a certain kind. The company cannot
repurchase own shares in the case the amount of shares after the repurchase
would exceed 10% of the total amount of the share capital. The Shareholders’
general meeting must decide whether a repurchase of shares shall be done. The
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board of directors might also be authorised by the Shareholders’ general meeting
to make decisions about repurchases of shares from that time on.190

6.2 THE IMPACT OF OWNERSHIP STRUCTURE
The ownership in a firm may be atomistic or concentrated. An atomistic
ownership structure inhibits the individual owner from effective monitoring,
since a small shareholder does not have a big enough stake to absorb the costs of
watching the management. Therefore, some of these shareholders will withdraw
from supervising the firm’s managers, while others will be more active in their
ownership. The fact that the less active owners still share the benefits of the
monitoring made by more active ones, make the latter carry a disproportionate
cost of monitoring, causing less incentives for them in supervising managerial
performance. A concentrated ownership can lessen this cost of monitoring and
thereby increase the net payoff of monitoring, which leads to a value
maximising behaviour by managers.191 Shleifer and Vishny who present this
theory believe thus that a concentrated ownership might be to the advantage of
managerial performance. Since in Swedish firms, a few concentrated
institutional owners often hold the majority of the voting rights in the company,
monitoring of these firms should be good.
When in this thesis referring to “concentrated owners”, I mean owners that hold
large stakes of powerful A-shares in a certain amount of companies, often
important family “dynasties”, such as the Wallenberg or the Stenbeck families.
When referring to institutional owners in this thesis, I mean owners investing
money on behalf of governmental bodies (e.g. pension money) or of small
private investors (e.g. private savings), having spread their investments to a
larger amount of companies but which still, seen to the aggregated amount of
possessions are important actors on the Swedish stock market. Examples on
institutional owners are different kinds of funds, such as pension fundsxxix,
insurance companies and investment firms. Concentrated owners might also
form part of the institutional owners, since they might be investment firms. This
complicates matters a bit for the coming discussion around concentrated and
institutional ownership, but I hope that you readers correctly will be able to
differ between these two. Sundaramurthy suggests that when there is a high
level of pressure-resistant institutional investors, the adoption of antitakeover
defenses can be positive (thus less value reducing forms of defenses) since
shareholders’ monitoring can substitute for market monitoring. Bradbury and
Mak find however no association between the choice of takeover defense and
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the level of institutional ownership192 and Mallett and Fowler (referred to by
Sudarsanam), came up with results saying that high levels of institutional
shareholding are more positively associated with the adoption of antitakeover
poison pills than lower levels.193 I cannot thus not say whether Swedish
companies, owned by institutional owners, are more likely to adopt takeover
defenses that are detrimental or beneficial for shareholder wealth. The
institutional ownership (there included the concentrated institutional owners) is
in e.g. Industrivärden 83%, in Skanska 70% and in Höganäs 78%xxx,
illuminating the large dominance of this kind of owners. The institutional
ownership has in Sweden during the past 25 years increased from 20 to 85% of
the Swedish stock market’s total value.
In 1998, the five largest groups on the Stockholm Stock Exchange controlled
68% of the stock market capitalisation and 22 % of all the listed firms. These
large Swedish holders of voting rights tend to hold long-term controlling blocks
that consequently are not very actively traded. In this way, Sweden resembles
the corporate governance model in continental Europexxxi, where family owned
organisations account for a substantial part of listed companies and where the
largest single investor in 1999 controlled on average 30% of the votesxxxii.194 In
Anglo-Saxon countries, the corresponding percentage was only, as a point of
comparison, between 5 and 10%. The concentrated ownership in Sweden might
be better understood through looking at a survey of all companies with shares
listed on the “A-list” spring 1992; the results show that 78 % (in average) of the
votes were represented at the shareholders general meeting (further implying
that the necessary number of votes in order to obtain effective control amounted
to 39%).195
The ownership structure has a great impact on the outcome of a hostile bid,
since such a bid is unlikely to succeed unless the shareholders are many and
dispersed, as in UK and US.196 In the UK, the company structure is more open
and funding for listed companies is most often done through the Stock
Exchange197. Consequently, this might be an explanation to why hostile bids are
much less common in Sweden seen to the country’s mainly concentrated
ownership structure.
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The difference between Sweden and continental Europe is that the entire
ownership on the Swedish stock exchange is predominated by a few owners that
with a small base of capital still owns the majority of the voting rights and
thereby the control. In no other country, the gap between cash-flow rights and
control rights is as big as in Sweden. An illustrative example may be Investor’s
holdings in Ericsson: Investor accounted in June 2003 for 38% of the voting
rights in Ericsson, holding only 5 % of the total capital.198 This paradoxical
relationship is due to the fact that Swedish tax policies have discouraged
personal accumulation of wealth, while corporate law has favoured those
wishing to obtain controlling ownership on the basis of a limited equity base.199
The by far largest owner in Sweden was in 1998 the Wallenberg family,
controlling 38% (49% in 1997, 42% in 1999) of the stock market capitalisation
and 6 % of the listed firms.200 Closed-end investment funds protect this
concentrated control structure, as a complement to the unequal voting rights, see
figure 2 below. This kind of foundation is tax-exempt, with the precondition that
it donates 80 % of the dividend it produces to charity. Tax-exemption may
appear as a relief, but foundations as the one of Wallenberg might however be
financially strained by the donation obligation and can hardly generate any
means to expand as rapidly as the overall stock market; those who freely can
dispose of their returns can to a higher degree maintain their competence as
owners than family foundations can. The existence of a “family dynasty”, once
maybe serving as a sufficiently strong incentive to guard the control within the
family, might cease to generate motivation when restrained in this way.201
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Figure 2: The structure and the ownership of capital and votes of the Wallenberg Foundation.
Source: Yearly report, Investor, 1999

In the last few decades, there has been a dramatic change in Swedish ownership
structure and thereby in the operations of some of the largest and most important
firms; The Wallenberg family is for example diminishing in importance,
controlling fewer firms than just five years ago. One reason to this is that
companies controlled by owners on a small equity base, have suffered from low
valuation. In Electrolux and SKF, Investor voluntarily had to reduce the large
difference in voting rights between A- and B-shares and thereby letting some of
their former control vanish.202 The A-shares carried formerly one vote and Bshares one-thousandth of a vote but as of May 2003, the latter carries one-tenth
of a vote.203 The most obvious change is however the strong increase in foreign
ownership. After the abolition of the system of restricted shares in Sweden in
1993, also foreign institutions could buy Swedish equities on non-discriminatory
terms.204 This increase in foreign ownership is a natural result of globalisation,
but in fact, such ownership has increased more in Sweden than in other
developed industrialized countries,205 showing that Sweden, in despite of its
unequal voting rights, is open, even more open than other countries, to foreign
investors gaining control.
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6.2.1 Further aspects of Swedish ownership structure
In a typical Swedish case, one owner controls the company even long after the
firm has gone public. This is a manifestation of the preference for control many
Swedish entrepreneurs and business owners in general have. Wiklund,
Davidsson and Delmar did in 2002 a study of 1248 companies from the mid
1990s. The researchers found that the entrepreneurs valued the control and the
independence to other stakeholders more than they wanted their companies to
grow. Another study, made by Cressy and Olofsson in 1996, showed that of 285
companies, 44 % of the entrepreneurs owning them would prefer selling the
whole company rather than sharing the control with new co-owners. Even
though they were aware of the potential improvement of their firm’s
performance if giving up some of their control, they preferred to finance that
growth by means of retained earnings, rather than equity financing since that
strategy would make their firms highly dependent on profitability to be able to
growxxxiii. Yet another study, conducted by Berggren, Lindström and Olofsson in
2000 on 281 Swedish firms, confirmed these results. They also proved that
firms, where the founder had a lower ownership share, were more likely to grow
rapidly, as well as in companies where the ownership categories were many.206
Swedish companies with a relatively dispersed ownership structure have lately
met large criticism in Sweden. For example, the scandals in the life-insurance
company Skandiaxxxiv have been very much debated during the later part of
2003. Speculations about what causes such a misfortune that the company now
is trying to get out of have been many. Debaters, such as Anders Haskel, state
that the ownership in the firm is too weak207; Haskel means that the institutional
owners have not possessed enough power to monitor the management. Such
opinions articulate thus that a strong ownership structure (in this context, a
concentrated ownership) would be healthy for Swedish business and that more
scandals like the one in Skandia will be seen if dispersed institutional ownership
is to govern such firms. Bo Ekman, former manager at Volvo, says in Svenska
Dagbladet that the catastrophes in Skandia but also in ABBxxxv show that
companies, where the power has come in the hands of the management instead
of the owners and where this control fills a gap where strong owners do not
exist, more easily fall victim to the forces of avarice.208 Per Lindvall, Dagens
Industri, states that institutional ownership leads to a large amount of owners
without any influence on how organisations are run or where the capital is
invested, creating weak owners. Also he illustrates this point through Skandia;
206
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“a company with no real owners, where the management as a consequence has
been able to advance without counteraction”. He goes further by saying that
Swedish private ownership has been “mistreated” to the benefit of a more
indirect ownership in institutional funds or insurance companies. On the other
hand, he does not fancy the more typical Swedish system either, that someone
with a small capital base still can possess a large majority of the voting rights.209

6.3 THE SIGNIFICANCE OF POLITICAL SUPPORT
The governmental protection of large companies and the ownership structure in
these has been important in Sweden. The Government has safeguarded these
“national jewels”, that is, the old and for the country valuable companies that
helped building the welfare state Sweden; that directly or indirectly employed a
large amount of the inhabitants, spread fame across the globe and spurred other
companies to invest and develop, all to the benefit for the Swedish people whose
well-being and social security increased. Governments might feel pressure to
protect a country’s large firms in order to reduce the perceived costs associated
with a large-firm failure since these firms might control an increasing share of
the country’s economic activity210, such as they have done in Sweden.
The largest institutional owners in Sweden have for a long time had a strong
political connection211, not perceived as a pure positive thing for everybody: Per
Lindvall, Dagens Industri, states that the Swedish government by the prolonged
and biased favouring of certain owner categories heavily has inhibited the fresh
growth of new companies and limited the country’s aggregated growth. The
Government has supported and protected powerful ownership families, such as
the Wallenberg family, to a great extent by means of allowing unequal voting
rights and through tax favouring of investment firms. Through the Wallenberg
family, the Swedish Government has been able to keep a negotiable counterpart
in Swedish trade and industry. 212 Also Bo Ekman, is in his book “Himmel och
Helvete” of the opinion that the Wallenberg family is protecting their position
through governmental support. He states the Swedish system is old-fashioned
and explains that “Wallenberg and the Social democracy together have created
the “shark cage” in which a large part of Swedish trade and industry has been
locked up”, and mentions also he the unequal voting rights and the tax exempted
foundations at the top of the ownership pyramid (see figure 2). Ekman mentions
further that the politic limitations of gaining profits by genuine risk-taking in a
209
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free and open competition, by means of destructive taxes and double taxation,
have stymied such a climate.213 “The necessary renewal of Swedish trade and
industry is delayed due to the Social democracy’s everlasting protection of the
Wallenberg family. This must be defeated since Sweden slides further and
further down the scale of leading industrial countries where Sweden once had a
top position. The governmental lobbying for Investor’s interests is an increasing
disadvantage, especially as Investor’s culture actually is rather distant from the
explicit values of the Government”.214
A recent example of the Swedish Government’s favouring of the holders of Ashares is the decreased tax burden (July, 2003) on shares carrying superior
voting rights. Companies do not have to pay tax for shares whose voting rights
exceed 10% of the total voting power in the company. This implies for example
exemption from taxes for Investor’s holdings in Ericsson.215

6.4 THE CONSIDERATION OF CROSS BORDER M&A
AND FOREIGN OWNERSHIP
The world economy is going through fundamental changes, driving the current
wave of mega mergers: Recent years have seen markets becoming more open,
global and privatised. The financial markets have become globalised, important
technical revolutions have taken place and the single European currency has
become the valid currency in many EU member countries. The Euro-zone with
its partly common currency and common regulations has become a real catalyst
for mergers; before, the financial markets in Europe were fragmented; today,
there is a single capital market, resulting in an increased competition.216
Firms today pursue a simultaneous strategy of consolidating businesses and
diversifying geographically: Cross-border acquisitions have globally grown to
represent 25 % of the annual expenditure on M&A (2000).217 Further, 50 % of
the mergers in Europe are cross-border and half of these intercontinental
mergers.218 KPMG corporate finance revealed in a study of 50 000 cross-border
mergersxxxvi that M&A activity increased from around $160 billion in 1990 to
$790 billion in 1999.219 M&As in Sweden are often the cross-border type: Of
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245 succeeded takeover bids in Sweden between 1990 and 2002, 68 were
foreign220. If looking back 20 years, Swedish companies’ net investment abroad
was large. In the early 1980s, Swedish companies invested close to 4 times more
abroad than what foreign companies invested in Sweden and close to 6 times
more in the later part of the 1980s. In the first half of the 1990s, the trend
changed; during the first years of the decade, foreign investment in Sweden was
4 times larger than 5-10 years before and exceeded Swedish investments abroad
by about 17 %. The second half of the decade, foreign investment increased by
close to 350 % and exceeded still Swedish investment abroad by about 13 %.
Foreign Investment, 1980 – 2000, Net direct investment (SEK, billion)
Year
80-85
86-90
91-95
96-00

Swedish Investment
Abroad
60.5
257.9
187.3
864.5

Foreign Investment
in Sweden
15.9
45.3
220.2
972.7

Figure 3: Foreign Investment
Source: Facts about the Swedish Economy (2001), Svenskt Näringsliv

Foreign owners have thus managed to acquire many and often large Swedish
firms. In 2001, 20% of all employees in the Swedish business sector worked for
a foreign firm and the foreign ownership on the Stockholm Stock Exchange had
risen to 43%, as compared to mere 8% in 1990. 221
There are many opinions on foreign ownership’s significance for a country.
According to Henrekson and Jacobsson, a lot of research has shown that transfer
of technology from home to host country often occurs through multinational
companies. The inflow of direct investments has led to Sweden being in a
position to receive the profits of this international transfer of technology from
other countries. Efficiency of investments is spurred by greater capital mobility
and thereby contributing to higher productivity. Henrekson et al. refer to Modén
(1998) who found that where foreign investors had acquired companies,
productivity had gone up more compared to takeovers by Swedish actors.
Further, an increased internationalisation of the business sector leads to a greater
awareness what regards differences among countries’ corporate regulations.
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Companies will therefore have possibilities and freedom to choose the most
economically advantageous location for their operations, making national
governments compete for the companies. Governments’ prospects for putting
tax-burdens and creating regulations on companies will thereby be rendered
more difficult.222 Everybody is though not of the opinion that Sweden is in a
position to receive profits of an international transfer of technology. The CEO
for the Swedish state owned venture capital fund Industrifonden, Lars Öjefors
said in an interview that Swedish research and creativity often disappears
abroad223, meaning that the inventions and new technology that Swedish people
have developed often is harvested abroad instead of contributing to the welfare
in Sweden.
Another question concerning foreign ownership is where the headquarters (HQ)
end up being situated. In a publication made by Svenskt Näringsliv224, one can
read about the significance the existence of HQs has for a region where it is
situated, and what a potential move of such could imply for the region. The
report could however also be used as to suggest what possible consequences
there are if Swedish HQs were to be moved abroad, a possible consequence of
foreign owners obtaining the control over Swedish companies (note however
that the reason for a potential move of HQs out of Sweden is not only due to
foreign ownership): First, the effects on the rate of employment in the country
could be significantxxxvii; personnel working at the HQs could loose their jobs (if
not transferred or moving with the company abroad), but also employees in
many to the HQs connected service companies. Second, the majority of services
demanded by HQs are bought from Swedish suppliers and the fact that the HQs
keep many service company busy bring benefits to the development of Sweden
as a country of knowledge. Third, a move of HQs abroad could imply lower
average wages in Sweden. Fourth, a decrease in the amount of company owners
in a country will imply a poorer breeding ground for entrepreneurs and finally,
research units and/or new investments risk ending up abroad. However, there are
also positive effects of a move of HQs abroad. The access to better technique
and competence, and the closeness to the market are often mentioned. These
factors imply a stronger competitiveness for the companies.xxxviii
Then finally some words about the implications of the ongoing globalisation: Bo
Ekman believes the protectionism of the Swedish government in favour for
concentrated ownership groups, such as the Wallenberg family, will be broken
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down by the globalisation; the family has failed to modernise their visionary
power and to add a core of good judgment and firmness of principles to their socalled active ownership, required in order to exercise power in the more open
global competition.225 Henrekson et al. are also of the opinion that globalisation
will change the present situation, highlighting what Bergström and Rydqvist
once said in one of their articles; the globalisation of the financial markets tends
to penalize owners being in control over firms even though there is a large gap
between their control rights and cash flow rights (e.g. the Wallenberg family).
When the stock market was largely domestic, the existence of highly standing
owners enabled to exercise active ownership with superior voting rights was
perceived as an efficient means to protect shareholders against inefficiency that
could follow from a higher freedom of choice of the managers.226
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7

DISCUSSION

We are at this point ready to start a more analytical discussion about the future
use of takeover defenses in Swedish companies. Three different parts will cover
this issue:
First, the attitudes and perspectives of the, in the empirical study, investigated
groups concerning their opinions about the use of unequal voting rights, the
pending threat of a potential neutralisation of superior rights in takeover
situations (or abolition of the whole system) and their ideas of alternative
defense strategies will be summarised and discussed. The outcome will give a
hint about whether the respondents are aware of the threat of and prepared for a
potential neutralisation or abolition of the rights and if the discussion held in the
coming chapters might be of value for them to take part of. In the second
chapter, alternative defenses to the use of unequal voting rights will be
considered, seen to specific Swedish circumstances and to different purposes of
incorporating defenses, that is, if existing ownership structure is to be protected
or if a decrease in the protection and/or the domestication and an encouragement
of takeovers is desired. In the third and final chapter, a wider discussion will be
held about possible implications if adopting a more restrictive or liberal
approach to hostile takeovers in Sweden. That will provide us with a broader
understanding on what kind of defense that eventually would be the most
appropriate seen to the future of Swedish trade and industry as a whole.

7.1 INVESTIGATED GROUPS
7.1.1 Attitude towards unequal voting rights and the perceived
threat
In broad outline, the representatives from the Swedish Government, Svenskt
Näringsliv (SvN) (Swedish Enterprises), Wallenberg family (Owner favoured by
the system of unequal voting rights), trade unions and 4:e AP-fonden (a Swedish
institutional owner) are all positive to the system of unequal voting rights, while
the representatives from the Aktiespararna (Swedish shareholders) and PWC
Corporate Finance (consultancy business) seem to encourage an abolition of the
system, not only in takeover situations.xxxix The accordance between the
Government, Wallenberg family and Swedish trade unions was expected. These
three groups have, seen to past debates, often agreed on this issue. It is further
not surprising that Svenskt Näringsliv also takes the existence of unequal voting
rights under their wing, representing Swedish enterprises, many presently taking
advantage of the system; the ability to protect a concentrated ownership is
cherished and an effective means to protect oneself against unwanted bidders.
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Since the primary task of Aktiespararna is to create the best possible conditions
to invest in stock for their members, it is neither astounding that the organisation
prefers a system of proportionality between shares and votes. The organisation
seems to believe in the benefits of takeovers as disciplinary mechanisms,
making it further understandable why they would prefer a more open market for
corporate control. The opinions of Franzon, 4:e AP-fonden, representing an
institutional owner though not being one of them who control firms by means of
A-shareholding, were more difficult to expect. Similarly, I did not know what to
expect talking to the PWC Corporate Finance consultant. The chosen standpoint
in these matters seem to depend on whether one believes that unequal voting
rights have good or bad consequences for shareholder value and also if one takes
a long-term or short-term perspectivexl.
The respondents (note that “respondents” in this context also include
groups/respondents that have not been interviewed but quoted from news
magazines) that are positive to the use of unequal voting rights naturally
consider the system constructive, while those who would prefer to see the
system abolished is of the opinion that the system is obsolete. The advocates of
the system consider it harmful to abolish it, seen to all the advantages it brings.
One recognises their arguments (see chapter 4.1); takeover activity is not lower
in Sweden than in other countries. The system is better than other European
systems since it is transparent, open and easy to understand. Not only old
companies use the system but also those just recently gone public (Christensen,
PWC, said however that very few of the latter choose to incorporate unequal
voting rights. Since SvN stated that 50% of the companies that went public
between 1998 and 2002 incorporated the system, it is possible that Christensen
meant companies that went public in 2003). The system allows further
companies to bring in new capital without losing control, encouraging
entrepreneurship. All investors do not want to obtain control but merely invest.
A long-term perspective can more easily be kept with a stable owner, and
finally, the right to negotiate must be remained.
Jacob Wallenberg, being an advocate of the unequal voting rights, does however
seem to contradict himself when talking about the extra risk it would be for
foreign companies to invest in Sweden if the country would not enter the EMU.
He speculates that foreign investors, in the case Sweden would not enter, would
chose other countries to invest in since it would be both easier and cheaper. He
does however not seem to consider the fact that the existence of unequal voting
rights in Sweden may constitute a real disadvantage to the competitiveness in
relation to other countries. Foreign investors might indeed consider it both
“easier and cheaper” to invest in a country where their invested capital allowed
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to a proportional part of the influence; easier since it might be considered more
logical and an easier way to build stakes of influence, and cheaper since it would
require less money to obtain the control over a company than in Sweden, where
often a 10 times larger acquisition of shares would be required.
Although against the system of unequal voting rights, Milberg (Aktiespararna)
admits that there are problems. He agrees that an abolition of the unequal voting
rights would be a violation against the right to negotiate and the legislative right
of possession and mentions, like many other groups in the study, also the
reciprocity notion. Milberg, encouraging a removal of superior voting rights,
does however not give any concrete examples on how to proceed with such an
abolition in Sweden, if not making the country too inferior to other European (or
non-European) markets when it comes to defending itself. It would be less
problematic if all countries simultaneously abolished their most dominantly used
defenses. In such a case, imbalances between countries would be less of an
issue. Also Lindh (SIF), positive to unequal voting rights, can understand “the
other side”; he can imagine foreign investors frustration of not, even though
investing their capital, obtaining any significant voting power. Milberg and
Lindh appear to me more nuanced and thereby trustworthier in their image.
They show through their statements that the problem is not as easy as to decide
to support one side and then refuse to see any benefits with the other.
On the issue whether the system of unequal voting rights eventually will
disappear in takeover situations, Persson (SvN), even if he does not consider the
system obsolete, does not rule out that an abolition is possible in the longer
perspective, but relies on his hope that the EU will understand the advantages
with the Swedish system. Franzon (4:e AP-fonden), seems to be of the opinion
that the use of unequal voting rights in a company disappears after a few
generations when the initial protection no longer is needed. Christensen (PWC)
thinks the system will disappear spontaneously, thus that the market itself will
understand that it is outmoded. This idea of trust in the market can also be seen
in the responses given by supporters of unequal voting rights; Danelius
(Ministry of Justice) and Persson (SvN) suggest that it is not sure that Swedish
ownership groups necessarily want to stay in control in the same way as they do
today, but that it is the market that should decide about an abolition of superior
voting rights. My interpretation is that they consider it the shareholders’
obligation to, e.g. at a new issue of shares where these would be given the
opportunity to buy additional B-shares, refuse to buy such shares and thereby
demonstrate their unwillingness to invest money if not obtaining the same
relative influence in the company as the A-share holders do; if shareholders still
buy the offered B-shares, they show that they are satisfied with the A7-102
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shareholders keeping the control. The idea that the market should decide sounds
logical. The example given in a previous chapter, concerning the choice of the
shareholders in Ericsson to buy additional B-shares even though Ericsson had
“destroyed” a large part of its once impressive value in just a couple of years,
gives support to this idea that the market actually did not want to gain influence
at that time. These shareholders did not want to be part of the decision process
when attempting to make the company strong again, maybe considering
themselves incapable of taking part of decisions on how a company should be
run. However, they might also feel that their votes would be too insignificant to
make any difference.
Only Aktiespararna and SvN declare in the study that they are aware of the
insinuation in the adopted EU agreement that Sweden should deal with the
unequal voting rights voluntarily, before the renewed inspection in five years.
This awareness is important, since it shows that these organisations have
understood the pending threat against the Scandinavian system. The other
represented groups, though not explicitly saying it, are hopefully also well aware
of this, because the threat means that preparations for another solution must
begin. However, SvN (as well as 4:e AP-fonden) believes that an abolition
would be a very unlikely event, which is a bit of a contradictory and worrying
statement. Even if one defends the system, one cannot rely on Sweden being
able to stand up against the other EU countries when discussing these issues in
the future, especially not if their systems too will be attacked. And they will be
attacked - Sweden was even, as earlier mentioned, the country that managed to
include a clause in the adopted directive, stating that all defense systems in
Europe should be inspected in five years and not only the Scandinavian. Other
European defences attacked, it should be considered very unlikely that the
Swedish system could be exempted and safeguarded. SvN has evidently
perceived the threat, but considers it obviously doubtful that it will gain any
ground. Since it was said being a “large victory” for Sweden when the EU voted
for making article 9 and 11 voluntary, I would say that it was close that the
directive was adopted without any voluntary articles. In that case, one should
take the pending threat seriously and not be too confident that our system, only
is used in small Scandinavia, will be able to remain actively used very much
longer (at least not in takeover situations). It is though possible that Persson
meant that it is unlikely that the superior voting rights will become neutralised in
certain takeover situations in a short perspective, such as after the inspection in
five years, or that the system would become totally abolished, thus prohibited
for companies to use at all.
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7.1.2 Alternatives to present system
Even if aware of the pending threat against the future right of unequal voting
rights to exist, the respondents did not directly sparkle with ideas of potential
alternatives to unequal voting rights to use if aiming to protect Sweden, Swedish
companies and Swedish ownership groups from hostile bids. This might again
has to do with the point of view that it is unlikely that Sweden will lose its
traditional and well working system, expressed by some of the respondents. It is
true that Sweden up to date has managed to avoid an abolition of the rights in
takeover situations, but the threat is only somewhat defused during the next five
years, then it will arise with new force again.
Milberg (Aktiespararna) and Christensen (PWC), positive to a Swedish
ownership structure that is not protected by unequal voting rights, seem to
consider that other competition-reducing defenses in the case of an abolition
should not replace the differentiated voting rights. Milberg does not mention any
alternative defenses at all, but believes that companies, keen on remaining in
control, might look at the already to some extent existing box-in-box or
pyramid-ownership structures. Christensen suggests that a culture of building
public trust should be encouraged. The public trust idea sounds amazing; gain
public trust and your perceived value will rise (everything else equal), making a
takeover more expensive. That is how a market economy should work according
to the schoolbook. Shareholder value must be the prime objective. A high stock
price is the best takeover defense, and if public trust through transparency,
responsibility and people of integrity is a way to achieve this, it could ethically
not be better. One should though not forget that takeovers might be attempted
even if the stock price might be elevated; as depicted in a previous chapter,
private-equity funds have a lot of cash to spend after a recent period of calm,
having awaited better times to come. In economic recessions, companies tend to
acquire less, even if prices are low, but in time of prosperity (though not there
yet, the horizon is discernible), mergers and acquisitions are spurred. Obviously,
there are also large strong international players on the market for whom the
price is a secondary issue. For these kinds of actors, the existence of takeover
defenses forcing them to pay large premiums would not be an obstacle. But
instead of paying enormous extra premiums to shareholders, the policy of
building public trust should constitute a better base for attributing a higher price
on a firm; if so, not only shareholders but also trade and industry as a whole
would benefit since the price eventually paid in an acquisition would be based
on the real value of the firm. Further, since unequal voting rights cannot protect
the firm from acquirers obtaining 75% of the firm’s share capital (implying a
transfer of control from present owners to the new majority owner), which often
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to the largest extent is owned by shareholders that hold no or a modest number
of superior shares, a high price fostered by public trust could possibly better be
able to protect the firm against hostile acquirers.
Christensen being aware of that the removal of unequal voting rights might
increase the level of foreign ownership, suggests that acquired companies and
thereby their headquarters could be kept in Sweden anyhow by means of a more
favourable Swedish tax system, not deviating too much from the rest of the
world. According to Christensen, foreign owners would in this case like to stay
in Sweden since the business culture is good and since the relationship between
employer and employee tend to be good.
Many of the investigated groups supporting (or even using) unequal voting
rights, consider it unlikely that the system actually will diminish in importance
or be removed. However, in the unlikely event of such a scenario, Swedish
companies are believed to create “some other defense” to secure future control;
the representatives from SvN, Ministry of Justice and LO though not able to
suggest what other kind of defense. The former points however at a possible
consequence of companies not wanting to be listed at a Swedish stock exchange
or alternatively that they would prefer going public on a non-European stock
market, which naturally would imply negative consequences for Sweden.
Taking part of these thoughts, alternative defenses should be planned or at least
reflected over since they severely would hurt Swedish industry. At a first glance,
one might be of the opinion that the Swedish Government should be well aware
of the pending threat towards the unequal voting rights and thus having several
alternatives and tactics prepared for. Danelius (Ministry of Justice) expresses
merely that “the market would be very inventive” and that “companies would
remain in control if they really wanted”. Does this assumption constitute a
sufficient preparation for a potential change that would shake up and change the
conditions for Swedish trade and industry severely? Or will the Government just
agree with whatever alternative solution to stay in control that the market comes
up with? Simplified, this might be the way it is in a certain sense; Leif
Pagrotsky, Swedish minister of trade and industry, says in an article that he does
not recommend the use of unequal voting rights but that he defends their right to
exist. He is namely of the opinion that the Government should not interfere with
companies’ agreements with investors on conditions that both agree on. He
states that as long as Sweden has a reasonable protection against the minority
interests, different contracts should be allowed to exist.227 This shows that the
Government might not see the preparations for a potential scenario where
227
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unequal voting rights would loose their function as a defense, as their task to
solve, but the market’s. However, seen to the support the Government has given
to owners holding large parts of Swedish trade and industry under their control,
which must imply that the Government believes that such an ownership
structure is beneficial for the country, it should maybe also be able to suggest
solutions in order to guarantee these owners future protection.
The Wallenberg family has some more specific suggestions, which is to go into
consortium agreements (pyramid- or box-in-box ownership) or to form other
types of holding firm constructions. After what I have understood, the
Wallenberg family uses already these kinds of structures and would thus further
develop these in the case of a weakening or removal of unequal voting rights.
(For a more detailed discussion about this, see chapter 6.2.) 4:e AP-fonden also
seems to agree with this perspective of a strengthening of already existing
holding structures as a fortification of the existing control or as a substitute to
the use of unequal voting rights.

7.1.3 Concerns about potential future owners
Danelius (Ministry of Justice) speaks about the importance that suitable
categories of investors should obtain control over companies in the case of
control transfers. He does not specify any further, but most likely he means that
if the once concentrated power ends up in the hands of short-term investors,
acquired companies and Swedish trade and industry would be harmed.
Christensen (PWC) and Milberg (Aktiespararna) also perceive this as a threat;
even if one is against the use of unequal voting rights, and if one does not have
any objections against an increased foreign ownership as long as there is strong
commitment to responsibility, one might have concerns about the characteristics
of potential future owners. Both Christensen and Milberg agree on the danger
with a potential short-term planning if purely financial investors would come to
acquire the control but then not having enough motivation to manage and
monitor it. Aktiespararna is however not sure that Swedish companies really are
sensitive to this problem seen to the nature of many of our firms. And that might
be true; companies, whose business operations must be run with a long-term
perspective in order to see the profits, e.g. the forest-industry, pharmaceutical
industry and car industry could simply not be run at all without this approach.
However, many newer Swedish companies, e.g. in the telecom industry, might
not be covered by Milberg’s speculation and hence be sensitive to short-term
planning.
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I have yet another reflection about this perceived risk of an increase in shortterm perspectives: Would a financial investor really acquire that large a stake in
a company, implying that control over it was gained (75% would have to be
acquired if unequal voting rights not any longer would be an obstacle to an
acquisition), if the aim with the investment was pure speculation? And if a
financial investor actually would wish to obtain control, would he not have the
intention to run it seriously adopting a long-term perspective? There might be an
exaggerated fear of the adoption of short-term perspectives.

7.1.4 Final remarks
The future of the unequal voting rights is vague. And potential future defensive
mechanism to put into force, in order to secure the sustained use of unequal
voting rights, are even more undetermined. Among the investigated parties in
Swedish trade and industry, many have adopted firm standing points that they
communicate to external parties, but none of them have any more developed and
exhaustive suggestions about possible alternatives to unequal voting rights.
Instead, more or less vague ideas were presented. Possibly, they do not want to
reveal their thoughts and plans since the potential threat then would come to
appear more serious. However, the most important things for the investigated
parties of Swedish trade and industry to start considering during the years to
come should be the following:
⇒

⇒

⇒

Possible scenarios that could be the consequence of an abolition of the
unequal voting rights in takeover situations so that one does not stand
perplexed if any of these situations become real.
More concrete possible alternatives to the present system, both if one
considers the present ownership worth defending or not.
How to manage the unbalanced situation with other countries if Sweden
in some situations has to abolish its most widely used protection against
hostile takeover bids while other countries, within the EU or outside the
union, still manages to keep their ways to protect present ownership
structures from hostile takeovers.

Meanwhile, the discussion following in the next few chapters may constitute a
modest and diffident start to a more concrete approach to a future choice of
action.
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7.2 ALTERNATIVE TO UNEQUAL VOTING RIGHTS
We have now had a discussion about the investigated groups’ attitude and belief
in the future concerning the subject of unequal voting rights. As their
suggestions on alternative defenses against hostile takeovers were somewhat
diffuse, I will in the following try to give my point of view on the options of
defensive mechanisms possible for Swedish ownership groups and for Sweden
as a whole to take advantage of:
The choice of an alternative defensive mechanism in order to protect the country
from takeovers implying a potential neutralisation of unequal voting rights in
takeover situations, will depend on if the present ownership structure is worth
protecting or not and what possible consequences of either choice are. If
believing that the today domineering ownership structure, made possible by the
protection that superior voting rights offer, is good for Swedish trade and
industry and for investing shareholders, alternative defenses that in an efficient
manner (or that at least contributes to a further fortified defense) protect these
owners should be opted for. If however considering that present ownership
structure is not the best way to obtain a prosperous Swedish trade and industry
and wealth maximisation for shareholders, alternatives that instead encourage
takeovers in order to let market economy rule should be supported.

7.2.1 Competition-reducing alternatives for Swedish companies
I will in this chapter suggest, as they appear to me, convenient or possible
takeover defenses that present holders of majority stakes of A-shares could use
with the purpose of fending of takeovers. This since their power bound to
superior voting rights would be of no help fending off takeovers as an
acquisition of 75 % of the total capital and not voting rights would trigger the
neutralisation of the rights. When discussing potential alternatives from this
point of view, it is understood that an ownership structure based on majority
holdings of A-shares on a limited amount of capital is good for Sweden, as it is
presumed to protect long-term planning, stable management, entrepreneurial
spirit etc. I will however also point at possible negative aspects with the
defensive mechanisms protecting this concentrated ownership structure, seen to
shareholder value and to Swedish trade and industry as a whole. The negative
aspects for Swedish trade and industry is built on the pretext that takeovers
might work as a disciplinary mechanisms and that foreign ownership actually is
good for Sweden.
Many owners with power bound to A-shares will, when foreseeing a potential
abolition of these power shares in takeover situations, most likely try to find
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other powerful defenses in order to be sure of remaining in control, probably
choosing more competition-reducing types of resistance, with the aim of fending
hostile bids off by making the company as unattractive to acquire as possible.
What defenses could thus be interesting to such ownership groups?
After what I have understood, greenmail activities are forbidden in Sweden,
since if repurchasing shares, the offer should be made to all shareholders and not
exclusively to the hostile bidder, having bought a block of the target. This is thus
not an option.
The use of poison pills is rather modest in Sweden. I will not discuss single
poison pills’ suitability since I have no competence to do that and since there are
innumerable different variants of them. However, within this area, there are
obviously a lot of possibilities to choose between if protection is wanted.
American companies seem to incorporate an abundance of these defenses and
inspiration could easily be found if looking at them.
The regulation concerning the mandatory offer bid in NBK’s Recommendations,
mandatory for all companies listed on the Swedish Stock Exchange or other
authorized market place, might as already discussed be regarded as a gigantic
poison pill protecting companies, incorporated in the market for corporate
control as a whole. This is a powerful defense for Swedish companies, both
from bids coming from domestic or foreign potential acquirers. However, the
rule appears to be not quite well functioning, having been criticised as many
companies have been exempted from the rule for various reasons. The defense
that this regulation constitutes to Swedish companies should thus not be relied
on too heavily.
If Swedish companies count on the possibility to, to a greater extent than before,
adopt different kinds of poison pills, they should be aware of that such measures
cannot be adopted without shareholders’ consent after it has been known that a
serious bid is imminent or if an offer already has been made, thus limiting the
measures the management can do on own behalf if wanting to protect the
company (or themselves) against the bid. Measures such as issuing preferred
stock to friendly parties, or making agreements on golden parachutes to topmanagers in order to fend of a bid, should thus require shareholders’ consent.
This raises questions such as if this rule constitutes a serious impediment to
Swedish managements’ ability to incorporate shareholder right plans and if
shareholders really would vote against the adoption of a poison pill knowing that
a bid was imminent or already laid. According to the study by Austen-Smith and
O’Brien, shareholders would not prohibit the use of responsive defences since
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their premiums following a takeover would be greater with such defences
incorporated. If management would ask the shareholders for permission to
incorporate a defense having received a bid, the response given by the latter
should probably be positive if the bidder appeared rich and thus had the
potential to go through with the bid and thereby give shareholders a premium.
Swedish management should not count on receiving shareholders’ consent, but
these might be seduced if the bidder appeared attractive… In companies like
Electrolux, where Investor owns 25,1% of the votes (2002), and SKF, where the
Knut & Alice Wallenberg foundation owns 30,6% of the votes (2002), a large
part of the voting rights at the shareholders’ general meeting are held by exactly
those parts that may want to protect their ownership, consequently voting for the
incorporation of the takeover defense. A great extent of the participants at the
shareholders’ general meetings in Sweden is thus voters who want to
incorporate defensive measures, making the shareholders’ consent requirement
less severe than it should be in e.g. Great Britain where one share counts as one
vote and where the ownership is dispersed.
Before suspecting or knowing about a bid, management is though still free to
create poison pills giving shareholders rights that must be redeemed following a
takeover, which thus reduce the perceived value of controlling the firm for a
potential bidder. Swedish managements should thus use strategic pre-bid
defenses if aiming to avoid the requirement of shareholders’ consent. But since
the announcement of incorporation of poison pills tends to lower the firm’s
value, management may think twice before doing this.
Corporate charter amendments do always require shareholders’ consent. If
however shareholders agree on a defence that subsequently is included in the
company’s articles of association, the power of the management increases,
which should be attractive to Swedish owners wanting to stay in control. If
management e.g. could manage to incorporate a supermajority vote requirement,
hostile bidders could be blocked from realising a merger even when a bidder
controls the target’s board of directors.
A rule that resembles the fair-price provision, talking about acquisitions prior to
the offer, exists as already known in Sweden. This rule is however of a
mandatory nature when bidding on listed companies, thus not a defense that has
to be agreed on by the company’s shareholders. The rule might be seen as a
defense for Swedish owners, possibly making an acquisition more expensive
than a potential acquirer had counted with. I do however not perceive this
mandatory rule as a very effective mean to fend off hostile acquirers. It should
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though be regarded as a certain basic protection that possibly could make the
potential acquirer think twice before laying subsequent bids.
Swedish owners presently basing their control on a small amount of equity could
possibly protect their future power by trying to concentrate management’s
voting power by finding friendly parties to buy strategic stakes (white squires).
My opinion is though that once powerful owners would become dependent on
other parties and that loyalty would be very important if such agreements were
really to rely on. One should have to be very careful with the choice of white
squire even if it at the moment is considered friendly. Imagine a customer or a
supplier buying a strategic stake. The fact that the main company has business
dealings with such a company could surely complicate matters if customers
would not like to be customers any more or if suppliers would become
dissatisfied in any way. If a competitor buys a stake, the situation should be even
more instable. The competitor is still a competitor and if it would see
possibilities to make any gains, it might sell their strategic stake in a well-chosen
moment (I do though not know how common it is to ask competitors to buy
strategic stakes.) Additionally, a party holding a strategic stake would have a
hook on the company it invested in, meaning that it could threaten to sell the
stake if a situation appeared. I doubt that the present large controllers of Swedish
trade and industry would be satisfied with these kinds of measures, but prefer a
more solid and secure solution.
M.Wallenberg talked about consortium agreements between kindly disposed
groups and complicated ownership structure if their control would be
threatened. This was also what Aktiespararna suspected could be a potential
choice by important ownership groups. As far as I understand, the Wallenberg
and Handelsbanken dynasties do already have a kind of pyramid ownership
structure (e.g. the Wallenberg foundation at the top and through Investor
controlling 14 listed firms). Wallenberg’s intentions must be to expand and
fortify this construction. Maybe they intend to increase their cross-ownership
structures by acquiring stakes in firms that at the same time owns stakes in other
companies, and by acquiring controlling stakes of firms in their turn owning
controlling majorities in yet another number of companies come to control these
latter. The family’s wide contact net does surely include many friends and allies
and the already existing wide range of companies where they hold stakes ought
to facilitate the building of an even more complicated box-in-box formation.
However, an expansion of the structure beneath the Wallenberg tax-exempted
family foundation might not be an appropriate way to proceed since such
foundations might imply restrains on efficiency; it was earlier in the thesis
depicted that foundations might be financially strained and consequently not
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allowing expansions as quickly as the overall stock market. Henrekson and
Jakobsson argued that companies that freely can dispose of their returns, have
greater capabilities to act as good owners.
The remaining question is whether owner groups in smaller companies would be
able to create these kinds of ownership structures? If not being such well-known
and by many appreciated actors as the large Swedish family spheres, or as
acquainted with players within finance, it might be harder to find interested
parties to negotiate with. Additionally, if managing to buy stakes in other
companies in order to control companies further down in the chain, one has to
have sufficient initial financial resources for this fortification of one’s empire.
Smaller companies may simply not have the means to construct complicated
ownership structures. Maybe the creation of strategic alliances may be a more
reasonable solution for less powerful Swedish corporations. However, a prerequisite for these alliances to work as a defense should be that target
shareholders are aware of the alliances and how detrimental it would be to
withdraw from them, which could be a natural result if becoming acquired. In a
hostile takeover, it is the shareholders’ decision to sell or keep their shares. It
should however be possible that a company fortifies alliances by creating longterm contracts that cannot be broken (without paying large fees) and in that way
make takeovers more complicated.
Yet another way to concentrate voting power is the measure of repurchasing
own shares, a mechanism fairly often used in Sweden. However, this kind of
method is hardly a powerful defensive mechanism since the maximum
repurchase limit is mere 10% of the total amount of stock. Additionally, the
shareholders’ general meeting must agree on such a repurchase (a previously
attributed authorisation to management to repurchase shares is not valid).
However, even if the sole measure of repurchasing would not be enough to
protect the incumbent management, it could be useful along with other defensive
measures. Repurchase up to the limit could therefore be of value. Companies
using general share repurchases and especially the Dutch auction variant
experience as already mentioned a significant decline in takeover activity,
speaking for its effectiveness in such situations. I am however not sure whether
in other countries the repurchase limit is higher than in Sweden (10%).
Asset restructurings could be an alternative defense to unequal voting rights in
preventing takeover situations, but as far as I can judge, it seems to be
appropriate in specific circumstances only. As it is not sure that it actually would
have the effect of fending off the bid it seems risky. However, if the purpose of
selling off was to hive off less productive units or assets that do not give any
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return, it could possibly have the affect of freshening the company up and
remove the incentive to acquire by the bidder. Additionally, the stock price
could possibly rise due to an increased efficiency in the company, another
potential deterrent for hostile acquirers. Remember that such a sale, if obviously
done to fend off a hostile bid, requires shareholders’ consent. The contrary
measure, to buy more assets, could decrease the company’s liquidity, which
might be the attractive resource seen from the acquirer’s perspective. Recently,
Swedish Electrolux has been in the centre of attention concerning speculations
about potential hostile takeover bids. Electrolux has managed to decrease its’
burden of debt and has ended up with a cash balance on 12 billion kronor, a sum
that make venture capitalists mouths water. This abundance of cash combined
with a low debt/equity ratio makes Electrolux vulnerable to takeovers.228 If
unequal voting rights in takeover situations would be impossible for present
owners to take advantage of and if the control structure is to remain untouched,
Electrolux should possibly diminish their large amounts of cash through some
kind of acquisitions or increase their level of debt as a pre-emptive measure in
order to fend off hostile takeover bidsxli. If the stock price was to decrease as a
result of the acquisitions, the measure should however be meaningless.
Employee stock ownership plans (ESOP) may, as earlier illustrated, be a way to
dilute the power of outside owners. Insiders gain influence and in the case of a
takeover offer, they may be more inclined to follow management’s
recommendations of not selling their shares than what shareholders outside the
company would. When thinking about this, a few possible problems appear in
my mind; when the insider eventually leaves the company, will she still be
inclined to follow the incumbent management’s advice whether to sell or not in
takeover situations, or will she act according to her own belief of what
maximises wealth? The ESOPs would possibly ensure employees to be loyal to
management (or to themselves if managers) as long as they stay employed in the
company, but when leaving, the purpose of these plans would maybe not turn
out as intended. Additionally, in large companies with a large share- and voting
capital not owned by insiders, could ESOPs really dilute the power of outside
owners? The intended effects of ESOPs are probably not a sufficiently good way
to fend off hostile takeovers.
In a scenario where a bid is laid and unequal voting rights is unable to protect
the company, it is doubtful if looking for white knights would be a good solution
if the goal were to stay in control. At a first glance, it appears as if this strategy
additionally is not anything one could plan for in advance, but one could
228
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probably make a commitment with a friendly party that it would acquire the
company in the case an unwanted bid appeared. But one could not be sure that
this company at that time actually would have sufficient resources to acquire.
The search for white knights could possibly constitute a choice for a smaller
Swedish firm if the primary aim were to stay alive, continue operations and
secure future employment of management and other employees. Maybe the
smaller firm would be too heavily charged in order to manage itself; a white
knight would be a defense against a hostile bidder with rationalising plans.

7.2.1.1 Reflections on competition-reducing resistance strategies’ affect on
shareholders and Swedish trade and industry
Previous section presented alternatives that current powerful ownership groups
could enjoy benefits of (or that perhaps is less of an option), if seen as steps to
fend off hostile takeovers and thereby being able to remain the control even
though superior voting rights would be useless. However, there is (as often)
another aspect of the potential benefits. Shareholders in firms adopting these
kinds of defenses often earn significantly lower risk-adjusted returns during
takeover battles than shareholders in auction-inducing firms. We have learnt that
the incorporation of poison pills by many researchers is considered harmful seen
to shareholder value. Asset restructurings for the mere sake of making the
company less attractive would neither add any value to shareholders. Such
operating provisions, reflected in the balance sheet, are considered more harmful
to shareholder wealth than provisions not changing a firm’s financial structure
and should thus be avoided (if divestments however were a healthy reaction to a
takeover threat, thus working as a disciplinary mechanism, the cleaning up from
unnecessary operations or holdings would benefit shareholders).
Additionally, in some cases, one might suspect that managers, adopting these
kinds of defenses, not always are acting according to what is best for the
shareholders but to their own future prospects. Poison pills might protect
managers even though they may be poorly performing. If looking at Sweden as a
whole, the use of such a system that possibly could harm shareholders and
constitute ways for management to protect themselves against resignation,
downgrading or loss of prestige, should maybe not be incorporated. It further
seems like if the confidence in top managers in Sweden already is somewhat
hurt. There has been quite a lot of unmasking of managers involved in doubtful
affairs, acting on their own behalf, and the trust in the agents that are appointed
to maximise shareholders’ welfare seems to have been infected if not even
severely damaged. The most current examples might Skandia state, where
management unfairly appropriated bonuses to themselves, or Systembolaget,
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where bribery scandals were revealed. If increasing the use of poison pills, yet
other scandals may appear in the future, where managers are suspected having
impeded urgent and necessary restructurings in their companies through various
poison pills and hence removed the market economy’s ability to correct poorly
performing firms, in the end harmful to the companies’ shareholders and to
Swedish trade and industry as a whole.
The NBK recommendation, talking about acquisitions prior to the offer, might
as earlier said work as a takeover defense to a certain degree, but does primarily
seem like a way to secure the minority owners’ interests. For Swedish
shareholders, this is a good defense and in line with the idea of maximising
shareholders’ wealth in the case of an acquisition.
Concerning repurchases of own shares, the system might not be used yet for
other reasons than the 10% limit; the method has been criticised, amongst others
by Aktiespararna considering it manipulative and detrimental to the general
public’s confidence in the stock market. An increased stock price, driven up by
the company itselfxlii, does not seem like a method in line with ideas of market
economy where the market should put the price with respect to performance.
Further, Aktiebolagskommittén commented in their consideration from 1997 the
repurchasing of own shares. An effect of the method that the committee did not
favour was that companies through repurchasing could fend off hostile
takeovers; the committee was of the opinion that takeovers and shifts in
ownership structure served their purpose of monitoring the efficiency of
companies and business society and expressed that the Swedish company law
should be formed in a way that this disciplinary mechanism would not be
damaged.229 The committee was partly constituted by different members of the
parliament and by persons with high positions within the Government.
Representatives from governmental bodies considered thus takeovers as
disciplinary mechanisms. It is therefore somewhat peculiar, since considering
repurchase of own shares as an impediment to disciplinary takeovers, that the
use of unequal voting rights has not been met by larger criticism by such bodies,
also constituting an impediment to such takeovers, by some even considered a
much larger.
The market is further put out of play when companies find ways to stay in
control through white squires or complicated ownership structures that severely
decrease the possibilities for other actors to acquire these companies and
restructure them, when in apparent need of structural transformations. If
229
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following the true idea of market economy, investments should be done because
one believes in future benefits and future cash flows, not because one wants to
protect somebody or want “a hook” on somebody. All actors should additionally
be able to obtain control over the company if the relative majority of shares are
acquired. If shareholders were really to come in first hand, which they should
since management is appointed to act in their interest, competition-reducing
strategy should according to my opinion not be used, except in cases where the
bidder is not offering a reasonable price for the target’s shares and if no other
bidders were believed to enter the takeover battle. Potentially, a poison pill
could further be used if the company thinks that the executives of the acquiring
firm, being aware of the pill, would start negotiate directly with target
management and thus increase the probabilities of a friendly merger to be agreed
on (which would imply a more successful post-acquisition integration than a
hostile acquisition would). Finally, a competition-reducing strategy could be
used when the initial bidder is estimated as non-sensitive to defenses requiring
him to pay a high premium, since in that case, the target’s shareholders would
receive a higher premium, thus increasing their wealth.

7.2.2 Auction-inducing alternatives for Swedish companies
The alternatives depicted in the past chapter aimed to describe defenses suitable
for ownership groups that wanted to protect their control. The defenses
described in this chapter would not be a good solution for them, as they do not
aim to protect the present control structure, but contrarily to sell the company.
As it may appear in the previous chapter, it may seem like all owners want to
remain in control. This is however not conclusive, as a couple of the respondents
in the empirical study also mentioned, that all Swedish owners holding a
majority of the voting rights actually want to continue keeping the same control
as they do today. These owners might consider that the impediment to takeovers
that the system of unequal voting rights constitutes no longer is suitable for
Swedish trade and industry, and that the control that these owners exercise no
longer is constructive. They might hence be prepared to give it up. An owner
would however not just want to hand over the control to anybody or in any
manner. He might still want to protect the company towards a bidder not
offering a pleasant price or whose acquisition plans might be suspected to be
detrimental for shareholders or other stakeholders. The new owner might plan to
fire a great part of the personnel, tear a production plant down or wash out the
company for money and sell it again.
Seen to the maximization of shareholders wealth, auction-inducing strategies
seem to lead to the highest risk-adjusted returns during takeover battles, if

7-116

Discussion – Alternatives to unequal voting rights

compared to competition-reducing or passive responses. As it additionally does
not aim to impede takeovers, it might be seen as a defense in line with a striving
for a more open market for corporate control. It might be possible to say that it
is more management-shareholder aligned in the way that it does not aim to
protect the present owners and by them appointed management and their future
position. Auction-inducing resistance strategies are as I see it a ready alternative
to adopt. That is, seen to Swedish trade and industry, it could be better if an
additional defense against hostile takeovers and thus to the neutralisation of
unequal voting rights was not chosen. This reasoning requires that one sees
takeovers as disciplinary mechanisms for trade and industry, thus increasing the
prosperity of Sweden as a whole, that the present Swedish ownership structure
does not maximise shareholders’ wealth, and that one believes that a long-term
view could be remained even if a company does not have an as stable set of
owners as might be the case when unequal voting rights protect such owners. If
being of this opinion, following strategies might be suitable for Swedish
corporations:
If Swedish owners would choose to dilute some of their tight control, defenses
aiming to delay the takeover contest and encourage additional disclosure would
be the way to go. Swedish companies threatened by a takeover bid could thus try
to raise doubts about the offer, thus making the shareholders consider the
offered price (if it really is attractive), the post-acquisition plans (if they are
beneficial for the target) and whether the new owner would manage to increase
profits and/or dividends better than the current owner would etc. This would put
pressure on shareholders to make wise decisions; to sell their shares to the
bidder or to hold on to them and wait for better offers. This would be an
important and hard decision indeed, but nobody could then say that the level of
shareholders’ influence in the company is too low. The market economy would
further not be put out of play as demand and supply were to be met on fair
conditions. However, the method of raising doubts would not be a good solution
if Swedish companies, in their attempts to convince shareholders to hold on to
their shares, lied, exaggerated or made unfounded and/or half-baked statements
about profit or dividend forecasts. An untrustworthy management function is not
to wish for. That will only make shareholders even more eager to sell when the
untruth is revealed and the next offer arises.
Alternatively, if a Swedish target management suspected that the bid would not
be any good for the company and that the shareholders would not see this, it
could, instead of competition-reducing defenses, try to turn trade unions or
politicians aware of the pending threat and in that way attempt to fend off the
offer or make the bidder change his post-acquisition plans to the better. This
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kind of campaigning is efficient to fend a bid off or to raise the eventual price
paid. However, many rationalising measures included in potential acquirers’
post-acquisition plans, might actually be good for Swedish trade and industry, if
seen from a wider perspective. These could drive up efficiency in operations and
make companies get rid of unnecessary units or assets. The market for corporate
control should put pressure on Swedish companies to always do their best and
act in the interest of the shareholders.
Legal actions would probably not be a very efficient way to go for a Swedish
company if wanting to encourage an auctionxliii. Even though the possibility of
going to court, e.g. alleging violation of the EU anti-cartel rules is a great
protection in itself, one still has to have a ground for suing somebody, even if
the motive in any case would not be enough to fend the bidder off by winning. If
a lawsuit however was suitable in specific circumstances, the information
leakage and prolonged time before the bid was closed could possibly make other
firms interested to join the takeover battle and offer a better price and more
disclosure.
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7.3 CLOSING IN OR OPENING UP?
Having seen some possible alternatives for Swedish companies to fortify their
defense being threatened by a future obligation to dispose of the unequal voting
rights in takeover situations, and what defenses that should be preferred if
looking to (1) protect present Swedish owners basing their control on a limited
equity base and to (2) Swedish shareholders and Swedish trade and industry as a
whole, there should be a further discussion about possible benefits of an
approach according to the former and to the latter. Such a discussion would give
us an even wider picture about what kind of defense that eventually would be
the most appropriate for Swedish companies to adopt, if seen to the Swedish
trade and industry in general.

7.3.1 Factors speaking for the protection of present ownership
groups
This chapter will present factors that speak for the adoption of defenses that
would make it harder for acquirers to obtain 75% of the shares (implying that
superior shares held by present owners would count as ordinary shares), thus
fortify the defense against hostile bids.
One natural consequence of not preparing for any efficient defenses that would
impede the acquirer to obtain 75% of the outstanding shares is that Swedish
companies would be more open for hostile takeovers. If opening up to hostile
takeovers, current Swedish ownership groups holding majority stakes of Ashares could come to lose this concentrated power to other actors, who would
obtain an even more solid control through absolute majority stakes of 75% of
the votes. These majority stakes could come to be controlled by foreign
investors. A higher level of foreign ownership has a number of implications:
First, a higher level of foreign ownership could have implications on Sweden’s
resources in knowledge and technology. Many newer and smaller companies are
often knowledge based and develop new technology. Today, they also seem to
have difficulties with finding Swedish capital securing their future existence,
since so few Swedish investors presently are up to taking on that much risk that
an investment in these kinds of firms imply. Foreign firms constitute today often
the only speculators and owners of Swedish firms have sometimes no other
choice than handing over the control to these foreign investors. If believing
Öjefors, CEO in Industrifonden, stating that Swedish research and creativity
disappears abroad, one should be worried. His statement did not specifically
concern the potential removal of unequal voting rights but when talking about
the situation in Sweden in general. However, if foreign owners were spurred by
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the fact that it would become even easier to obtain control over Swedish
companies (in a scenario where defenses such as unequal voting rights would
not be used), there could be an even greater transfer of technology and
knowledge from Sweden to other countries than there is today. Such technology,
sowed in Sweden, would thus to a greater extend than before be harvested
abroad. Such a development would be detrimental to Sweden, having raised
cunning and inventive people but not being able to reap the benefits of their
intelligence, creativity and entrepreneurship. Important to remember is that this
is not something that suddenly would happen if no further defenses were
created; even though defensive mechanisms such as unequal voting rights are
allowed and used in Sweden, this transfer of knowledge is already going on
since companies simply cannot find Swedish investors.
Second, an earlier chapter illustrated the fact that an increased foreign ownership
possibly could imply that Swedish companies or their headquarters (HQs) would
move abroad, thus constituting another threat worth considering if loosening up
Swedish defenses towards hostile takeovers. The presence of HQs triggers many
advantages for Sweden as a whole, and seen to the range of negative aspects of
such losses of HQs in the country, voices speaking for a safeguarding of
Swedish ownership may sound reasonable. Move-outs of HQs also contribute to
the before mentioned knowledge transfer, which seems to be the aspect to be
taken most seriously since this impoverish and deplete Sweden on good ideas
and people, resources that seem to be crucial for future welfare, knowledge
intensive firms occupying a larger and larger piece of the total industry.
An argument that often is heard as a defense to the unequal voting rights is that a
firm’s ownership structure would be more diluted without them. Such a dilution
of owners is perceived as detrimental to the monitoring effectiveness in firms.
This argument does however not hold in the case where a neutralisation of
superior voting rights would not be done until the acquirer obtains 75% of the
share capital, which implies that an absolute majority stake is acquired and that
no dilution of the ownership ensues (rather the opposite). Nevertheless, since the
goal of the EU takeover directive is to improve the function of a common
market, there amongst to strengthen the possibilities for companies to succeed
with takeover attempts, it is not impossible that a proposal of a total abolition of
the unequal voting rights could be made in the future, making the argument of
dilution worth considering. In this study, examples have been given on
detrimental incidents in firms characterised by a diluted ownership structure,
where many institutional investors, each having a rather small fraction of power
at their disposal, have shared the responsibility for the monitoring. In such firms,
it might be true that it is easier for management to see opportunities to make
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decisions beneficial to themselves but not to shareholders, e.g. adopting
takeover defenses in order to protect their present positions. Many foreign
investors are institutional. This might even more contribute to a dilution of the
ownership structure.
Finally, worth considering is the risk of an increased appearance of short-term
investors if the today concentrated ownership, often characterised by applying
long-term perspectives in investments, would become more dispersed. A sudden
swift to short-term perspectives in companies fostered and allowed to grow as a
result of a long-term planning, would naturally bring severe consequences to the
future prosperity of such corporations. It must be legitimate for companies and
industries to experience times of recession, natural consequences of economic
trends in the country or in the world economy. A short-term investor that would
come to acquire a large stake in a company, maybe obtain the control and then
empty the corporation on capital in order to invest elsewhere gaining higher
rates of returns, could in a short period of time destroy a company that has been
in business for a long time. Owners not putting up their shares on the market
when experiencing downturns are valuable in the sense that they are in business
believing in companies’ long-term prospects and persistence. They might further
be the original owners/entrepreneurs that are more emotionally attached to the
company and hence not only aiming to make fast money. For further discussion,
see chapter 7.1.3 where this subject also is treated.
The discussion in this chapter has hopefully shed light on some reasons to why
Sweden possibly should aim for safeguarding the present Swedish ownership
structure. If believing that ownership of other parties than the present are
detrimental to Swedish trade and industry, one is most likely of the opinion that
a defense that in an effective way could fend of hostile takeovers in order to
prevent that unequal voting rights would become useless, if this should be the
case in a coming future, should be chosen and developed.

7.3.2 Factors speaking for Sweden increasing its openness
This chapter will as an opposite to the former present factors that support
defenses that would not seek to protect the present Swedish ownership structure,
that would not fear a neutralisation of unequal voting rights but increase the
probabilities for successful takeovers.
According to Bethel, Liebeskind and Opler, it is today well understood that
hostile takeovers in the 1980s typically were followed by improvements in
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shareholder value and profitability230. The takeovers should thus have had a
disciplinary role on companies, making them more efficient after having been
acquired. The mere existence of takeovers as a phenomenon could also, as
already explained, make companies take on rationalisation plans in order to get
“in good shape” with the purpose of not becoming takeover targets. A more
open market for takeovers, following by the implementation of article 11 and a
decision to not incorporate any competition-reducing defenses as a substitute to
unequal voting rights, could thus possibly spark off needed internal processes of
tightening corporate strategy, policy and management. More specifically,
companies would try to become as efficient and profitable as possible, making
them deal with unnecessary assets, malfunctioning operations, a too small or too
large workforce or a non-effective organisational structure or management. Two
of the respondents in the empirical study, Milberg (Aktiespararna) and
Christensen (PWC) also brought up these disciplinary effects of takeovers,
beneficial for Swedish trade and industry and in line with the idea of a free
capital market.
A too concentrated ownership in firms might be considered as detrimental for a
company’s growth and dynamism, hence for the trade and industry as a whole.
If considering the fact that Swedish companies controlled by owners on a small
equity base (rendered possible thanks to the possibility to own superior voting
rights) have suffered from low valuation, one should be inclined to agree with
this statement. The low valuation could be seen as a proof of the system of
unequal voting rights being a value-reducing defense that does not lead to
greater efficiency, but that through the obstructive effect on takeovers impede
the important disciplinary mechanisms that takeovers constitute. However, if
neutralising unequal voting rights merely in takeover situations where the
acquirer obtains 75% of the shares, a Swedish company would not dispose of its
concentrated ownership, but only transfer the aggregated control to the acquiring
company, that additionally could come to obtain a yet higher level of control,
that is, at least 75% of the firms votes (if an owner has got a relative majority on
40% of the votes, or an absolute majority of 75%, would on the other hand not
matter, this owner would be in control over the company in both cases). My
point with this is, that if considering that concentrated ownership is detrimental,
one should perhaps aim to heave up the system of unequal voting rights totally
instead of only removing their effect in takeover situations. Then ownership
would be divided between all present owners of shares, thus diluting the strong
biased power of holders of A-shares. As shown in a previous chapter, diluted
ownership could decrease monitoring effectiveness. However, as long as there is
230
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strong commitment to responsibility among the owners sharing the task of
monitoring, this control should not become suffering.
There are not many proponents for an abolition of the unequal voting rights that
do not at the same time agree on the fact that the system has been beneficial for
Sweden, seen to the historical development of Sweden. In the phase of building
Swedish trade and industry, it might have been good to be able to protect
entrepreneurs with visions and companies from foreign intervention that
possibly could have transferred necessary Swedish resources, knowledge and
skill abroad. However, supporters of a removal of the superior voting rights
believe that such a protection of these ownership groups does not fit the
characteristics of today’s globalised financial markets. “A new era is here” as
Christensen PWC chooses to express it. And Sweden does seem to be in need of
a structural transformation; facts prove that of the 50 largest Swedish firms, only
8 have been founded after the Second World War, non after 1970.231 Maybe
parts of the protection of Swedish companies should disappear through the
measure of neutralising unequal voting rights in takeover situations (or through
an abolition of the system as a whole) and not be replaced by any other equally
defensive mechanism. Previous chapters presented research that has found that
the tradition of control in Sweden is too narrow-minded. There were
entrepreneurs that would prefer selling their whole company rather then sharing
the control with new owners that could bring in new fresh capital to the benefit
of the firms’ growth and prosperity, thereby also to the firm’s shareholders and
other stakeholders, such as employees, customers and suppliers. Since firms
where the founder had a lower share of the total ownership and where several
ownership categories existed were more likely to grow rapidly, the opposite
situation should severely impede the prospects of growth or prolongs the way to
get there. These results suggest that the Swedish culture of control is detrimental
for growth and economic dynamism.
There is yet another aspect to take into consideration talking about the
globalised financial markets. Unequal voting rights protecting Swedish owners
may still be functional, but the situation could be seen from another angle: If a
foreign company manages to acquire a stake of superior voting rights implying a
control transfer, the Swedish defense system transforms into a defense against
Swedish investors to regain the control since the voting rights in that case would
be owned by foreigners! This scenario should make countries incorporating
unequal voting rights very vulnerable to globalisation. If voting rights were
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neutral, Swedish investors would not be impeded to buy back stakes if the
control was transferred abroad. If superior voting rights are used, they would be.
The previous chapter discussed the disadvantages with the potential
consequence of an increased foreign ownership (and foreign ownership as a
whole) if unequal voting rights would become less effective as a takeover
defense. However, if seen from another perspective, foreign ownership could
bring benefits to Sweden: More open financial markets imply greater
possibilities; if Swedish trade and industry were about to stagnate, it might be
important to manage to make use of a greater capital mobility by bringing in
new capital making it possible for entrepreneurs to realise their visions, to incite
further entrepreneurial spirit and creativity and to increase existing productivity.
As has been seen, research has shown that where foreign investors (and not
Swedish ones) have acquired firms, productivity has gone up more than where
domestic investors have acquired. The reason to why advocates of Swedish
ownership seem to be afraid of foreign ownership, is probably due to their
awareness of the disadvantageous preconditions for companies in Sweden, if
looking at factors such as tax pressure and biased favouring of certain owner
groups. Foreign owners would find more favourable locations for companies
abroad. However, if foreign ownership would be given the opportunity to
increase, the Swedish Government would have to make the conditions to invest
on the Swedish market more favourable. Sweden would to a higher extent than
today have to struggle and compete with other markets in order to manage to
keep companies within the country. Investors today are sufficiently aware of
where to locate investments and companies in order to obtain the most
advantageous regulation. If conditions for entrepreneurship would be more
favourable in Sweden, at least not differing too much from other countries’
conditions, Sweden should be able to gain investors that would stay, since
Swedish business culture and relationship between employer and employee is
good, important factors when choosing location.
Sweden creating more favourable conditions would also require that the
Government stopped favouring certain ownership groups in Swedish trade and
industry and began to create fair conditions for all companies. The
Government’s support of the use of unequal voting rights has obviously
facilitated a maintained control by ownership groups basing their control on a
very limited base of capital. If abolishing these superior voting rights, the taxexemption of foundations, also favouring the very same ownership groups,
should also disappear. All companies should be attributed a lower tax burden,
instead of specific ownership groups being tax-exempted.
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Previous chapter further pointed at concerns of the escape of Swedish
technology abroad if acquired by foreign companies. However, investments in
Sweden made by foreign companies would also enable Swedish companies to
take advantage of technological advances in the countries of the investors, or if
the investors were multinational owners, research from a lot of different
countries. Thus, if having a good balance between the inflow and outflow of
investments, Sweden would not only share technology with others but also gain
knowledge. Further, the potential negative effects of HQs moving abroad if
foreign ownership would increase should maybe not be considered that
threatening as pictured in the previous chapter, nor is the potential decrease of
competition-reducing takeover defenses in Sweden the crucial factor for HQs
moving abroad, even if foreign ownership possibly would increase this
phenomenon; in despite of present takeover defenses used in Sweden, the move
of HQs is significant and has largely increased between 1990 and 2000; from
7% of HQs situated abroad to 30%.232 If the preconditions to run operations in
Sweden would ameliorate, seen to e.g. tax-pressure, the escape of HQs would
not be a worrying scenario since even if acquired, the probabilities for them
resting in Sweden would increase.
The main idea to end up with, having this discussion, is the notion of free and
open competition. The most important element in a prosperous climate for
enterprises is namely risk-taking in such competition. Investors should not be
deterred from investing, considering it unfair that they cannot attain the same
influence with their capital as other investors have obtained with their. Bengt
Holmström, a well-recognised Swedish scientist within company management,
is of the opinion that Swedish companies have raised walls that obstruct the
inflow of foreign capital to the country, constituting an impediment to a
necessary structural transformation in Sweden. He believes that Swedish
companies are unable to grow, as minority shareholders experience that the
companies they have invested in are “kidnapped by powerful owners that act in
their own interest”. He continues by saying that the empire building in ABB and
earlier also in Volvo is a consequence of an ambushed ownership structure. In
order to illuminate the risks with this, he points at Japan and the country’s
retreat the latest 20 years due to the too large bank ownership and says that
Sweden is moving in the same direction. As I interpret Holmström, Swedish has
also a too large percentage of its trade and industry controlled by a favoured
owner category. The Japanese banks did not want anything else than interest on
their loans and were uninterested of taking on risk. This might remind about the
232
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current situation in Sweden, where risk-taking in free and open competition is
impeded. Holmström believes that the Swedish development might serve as a
bad model for Europe!233
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CONCLUDING DISCUSSION

The origin of this study was the negotiations around a EU takeover directive,
aimed to make the market for corporate control more open. One of the proposals
in the directive was to neutralise shares carrying multiple rights in takeover
situations when a potential acquirer obtains 75% of the total share capital. For
many Swedish ownership groups, this would mean that the system of unequal
voting rights, constituting an important defense to their control, would decrease
in effectiveness and the prerequisites for many actors within Swedish trade and
industry would change considerably. In the middle of writing this thesis, a EU
agreement was however finally reached, making the proposal voluntary to adopt.
The imminent threat that had been posed to the Swedish system faded, but has
though not disappeared, since the present rules anew will be brought under
inspection in five years.
Three main research questions were depicted in the problem discussion. These
would turn out to be a rather complex task to answer, seen to the many
perspectives that had to be taken into consideration. The first question concerned
the perspectives of different parties in Swedish trade and industry on the
potential threat to the unequal voting rights. Only two of the investigated groups
explicitly showed that they were aware of the insinuation of the EU
Commission, meaning that Sweden should start to deal with the use of unequal
voting rights before the system is to be inspected again. Several of the
respondents considered it further unlikely that the system would become
abolished. These results make it less astonishing that very few alternative tactics
to the use of the defense that unequal voting rights constitute were suggested
since the threat, at least not yet, is not perceived as imminent.
The second issue to be treated was what other defenses that possibly could
fortify the defense against hostile takeovers if unequal voting rights in takeover
situations where to be neutralised. A compilation was so made of potential
alternatives seen from two different perspectives: If the current Swedish
ownership structure was to be remained, several competition-reducing defenses
were suggested, more or less effectively fending off hostile takeovers, though
not always to the benefit of the shareholders. If a more open market for
takeovers was aimed for, different auction-inducing resistance strategies were
proposed, which would encourage takeovers, but at the same time attempt to
maximise shareholders’ wealth.
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The third question aimed to sort out whether Sweden, faced with a threat of
being forced to deal with its traditional system of unequal voting rights, should
aim to find other defenses that equally efficiently would protect current Swedish
ownership structure in situations where such rights would become neutralised,
or consider the option of actually opening up more for hostile acquirers as
reasonable. The answer to this question is very difficult to find, if even possible.
The answer lies in whether the benefits of protecting the characteristics of
current ownership overweighs the advantages to retire from such a structure and
move towards a more open market for corporate control, or the opposite. A
couple of the investigated groups showed proof of understanding that the
problems connected to this dilemma is more complex than just supporting one
side and then be blind to arguments from the other side. E.g. even if supporting a
development that aims to increase Sweden’s openness, one could also agree with
and understand the arguments of the advantages of keeping up a solid protection
in Sweden.
In the end, the choice of how to proceed when potentially decided that Swedish
owners cannot any longer make advantage of their superior voting rights in
certain takeover situations, or when the system gets prohibited as a whole,
should depend on how afraid the Swedish Government and Swedish companies
are of a change in ownership;
The Government might fear that unsuitable kinds of investors will perform
successful takeover attempts and intend to exploit the firm in a short-term
perspective. Also, the Government knows the owners that greatly have
contributed to the building-up of Sweden and what brought the country to where
it is today (or maybe I should say where it was when Sweden was on the top of
the welfare-list). The Government does however not know what would happen if
this well-known structure would loosened up and if these so-called
management-experts in e.g. Investor were to vanish or be less influential.
Further, the Government has through favouring current strong Swedish owner
families managed to keep negotiable parties in Swedish trade and industry. A
loss of such valuable contacts would imply the Government loosing an
important link of control over Swedish companies. The fear might finally be
caused by the fact that foreign investors potentially buying up companies, or
Swedish investors well aware of other countries’ better preconditions for
entrepreneurship, would not hesitate to move the companies or their HQs out of
Sweden. Competence and creativity fostered in Sweden might thus (even more
than currently) flow out of the country to a greater extent than such would flow
in, making the Government forced to change certain politics in order to make
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these companies stay, such as to lower tax-burdens and stop the biased
favouring of only certain limited ownership categories.
Current powerful Swedish owners, dependent on their holdings of A-shares,
could fear the fact that their positions in Swedish trade and industry were about
to get weakened. At the same time, there is probably also disappointment at the
fact that the control of companies, having taken a long time and effort to build
up and monitor, more easily could be handed over to investors that not had been
involved in this process. The problem with how to compensate such owners
seems further to be one of the largest dilemmas in this discussion of removing
superior voting rights, these owners having taken on a larger cost and effort of
monitoring the company than other shareholders have.
It should here be added, that the concern of a potential destabilized effectiveness
of superior voting rights to prevent takeovers may primary constitute a fear of
the ownership groups that control large parts of Swedish trade and industry.
Their dependence on superior voting rights is a question of whether to keep their
privileged position in Sweden or not. This question of being or not being make
the attacks from EU more severe for these owners than for smaller Swedish
owners, also basing their control on A-shares though maybe not loosing quite as
much of position and prestige if being acquired in hostile takeovers.
So what is the conclusion of all this? What approach should parties within
Swedish trade and industry choose? The purpose of this thesis is not to decide
the approach most suitable for Sweden. However, if one was to follow the
schoolbook, talking about the advantages of free competition and free choice,
the preferable way to proceed would be to let the market economy rule and
hence allow potential bidders to do successful takeovers if the target
shareholders would appreciate the offer and sell. One should though be broadminded enough to agree on the fact that there are disadvantages with an
approach of encouraging the market for corporate control. The level of takeovers
in Sweden is already elevated, in many cases more than in other EU member
states. Opening up the country to an even greater extent would probably lead to
an increased amount of hostile takeovers that at least initially could imply an
escape of companies out of Sweden. However, there should be other means than
the creation of defenses and hence a distortion of the idea of a market economy
that could be able to prevent this scenario. The Swedish Government must be
able to make the preconditions for industrialists and entrepreneurs better but also
fairer between different ownership groups, or at least not too diverging from
other countries, in order to make companies choose the Swedish market as an
exquisite place to locate companies in.
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Finally, having discussed a potential neutralisation of unequal voting rights in
takeover situations, one could also drive the matter to extremes. What if unequal
voting rights were to be prohibited as a whole? That would really imply letting
the market economy work and make the in Sweden privileged ownership
become more accessible for everybody. This would demand stricter control on
managers working in an environment where many shareholders would share the
cake of monitoring. But if a spirit of transparency in the organisation and a spirit
of commitment to responsibility were aimed for by all components in the chain
of reporting, it should not matter where from the control was exercised.
The EU takeover directive aims to create a more open and transparent market
for takeovers. It seems logical that EU member countries then should do their
best to contribute to the achievement of this goal; the reason to why countries
join EU in the first place is probably (and hopefully) a result of them wanting to
be part of creating a common market. The choice of Sweden to increase the
openness to other investors and nationalities would thus clearly be in line with
the purpose of the EU takeover directive.
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A.
Article 11
Unenforceability of restrictions on the transfer of securities and
voting rights (as of October 2002)
1. Without prejudice to the obligations imposed by Community law
on companies whose securities are admitted to trading on a
regulated market in a Member State, Member States shall ensure
that the safeguards referred to in paragraphs 2,3 and 4 are
afforded when a bid has been made public.
2. Any restrictions on the transfer of securities provided for in the
articles of association of the offeree company shall be
unenforceable against the offeror during the period for
acceptance of the bid.
3. Any restrictions on voting rights of securities provided for in the
articles of association of the offeree company shall cease to have
effect when the general meeting decides on any defensive
measures in accordance with Article 9.
4. Where, following a bid, the offeror holds a number of securities
of the offeree company which, under the applicable national law
would enable him to amend the company’s articles of
association, any restrictions on the transfer of securities and on
voting rights of securities referred to in paragraphs 2 and 3 and
any special rights of shareholders concerning the appointment or
removal of board members shall cease to have effect at the first
general meeting following closure of the bid. To that end, the
offeror shall have the right to convene a general meeting at short
notice, provided that the meeting does not take place within two
weeks of notification.
5. Paragraphs 2, 3 and 4 shall not apply to securities which carry no
voting rights nor to securities which carry rights to specific
pecuniary advantages but rights to vote in limited circumstances
only.
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B.
Examples on the inventiveness in a few European countries when it comes to
protecting the present ownership structures from hostile takeovers:
Belgium:
In Belgium, a sort of “empires” run by directors defend companies towards
hostile takeovers. An example is the bank ING Groep that until the year-end
2002 was run by a kind of “superior board of directors” appointed by the
company’s management and board of directors. It is only allowed to vote after
the management’s permission.
Germany:
In Germany, politicians might hold golden shares. Volkswagen is for example
controlled by the region Niedersachsen, holding 19% of the voting rights and
14% of the capital in the holding company VW AG. The board of directors is
constituted by politicians from the region, employees and the company
management.
Spain:
In the Spanish bank Banco Santander Central Hispano SA, nobody is allowed to
vote for more than 10% of the votes. If you want a position at the board of
directors, you have to have owned shares in the company for 2 years. 3 years, if
you are to become chairman. The rule might only be changed if 70% of the
voting rights is obtained.
Holland:
In Holland, the majority of the large companies is controlled by foundations,
impregnable shark cages that are close to the company management.
In Germany, France and Spain, a company might issue shares without any
voting rights.
Source: Nachemson-Ekwall, Affärsvärlden, 2003-05-21
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C.
Further competition-reducing tender offer response strategies:
Counter tender offers (“Pac Man” strategies)
Using a counter tender offer, the target firm offers to buy the shares of the
would-be acquirer when threatened by an acquisition. According to Sudarsanam,
these so-called “Pac Man” strategies are very rarely attempted.234 If the target
however manages to achieve a controlling interest in the bidder before his
takeover attempt succeeds, the target can change the management in the bidder
and order him to give up the takeover attempt. If there were still possibilities for
the initial takeover attempt (made by the bidder) to succeed, the bidder would
have to pay for the target but also for its own shares acquired by the target,
thereby reducing the potential benefits.
Another example on a shareholder rights plan (“Poison Pill”):
Stock or asset lockup options (lockups)
In a lockup situation, the target firm gives the present bidder a call option on
either the common shares or some important asset of the targetxliv, serving to
protect this friendly partner from competitive hostile bidders.235 The option is
exercisable only if the target initiates merger negotiations with another bidder,
implying that an acquisition made by that bidder becomes more expensive as a
target termination fee must be paid to the holder of the call option. By agreeing
to pay this fee, there must be some kind of gain of merging with the other
firm.236 The prevailing belief among researchers is that target managers
systematically abuse lockup options and that these are detrimental shareholder
value, discouraging competition for the target. Burch finds however in a study
that a deal including a stock lockup is consistent with the managementshareholder alignment hypothesis, management acts to improve shareholder
wealth; an inclusion of a lockup results in higher abnormal returns for target
shareholders at announcement than if no such measure had been taken. Target
managers can thus use lockup options to improve their bargaining position.237
More examples on corporate charter amendments:
Anti-greenmail provision
An antigreenmail provision prohibits the company’s managers from agreeing to
greenmail arrangements unless the repurchase offer is made to all shareholders
on a pro-rata basis, or unless they approve the transaction.
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237
Burch, T., R., p.139
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Classified board
In a classified board, directors are divided into separate groups (classes) and
then elected to overlapping terms. A firm with a three-class classified board
would hold elections each year for one-third of the board seats for a three-year
term, meaning that only one-third of the board could be replaced each year. This
protects the target firm, since a hostile bidder obtaining voting control for the
company would be unable to exercise control over the board for two years until
all members of the board would be replaced. Not until that point, the acquirer
could attain a majority representation voting in favour of a merger proposal.238
Elimination of cumulative voting
This provision restricts the rights of shareholders to accumulate their votes in
favour of a particular nominee for director or slate of directors, with the aim of
restricting a larger shareholder, such as a corporate raider, from electing its
representative. The ability for the minority stockholders’ ability to elect their
nominees is thus reduced.239

238
239

Casares Field, L., Karpoff, J., M., p.1885
Sundaramurthy, C. / Sudarsanam, P., S., (2000)
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11 COMMENTS
i

In 2003, Klaus-Heiner Lehne, (member of the European Parliament and Rapporteur
for the influential Legal Affairs Committee) suggested an international reciprocity
clause in order to solve this problem. The proposal said that EU countries would be
permitted to disapply certain articles (9 and 11) if the bidder was from a third country.
ii
See appendix A for article 11
iii
An agreement had to be done, otherwise the takeover directive would have become
history as the Commission would not have given it another chance (Freshfields
Bruckhause Deringer, July 2003).
iv
The intention was further to have an interview with a representative for the
Wallenberg family, but since this turned out to be impossible, I found that the many
interviews to be found in newspapers made with Jacob and Marcus Wallenberg
treating the subject of unequal voting rights and the potential removal of them, were
informative enough.
v
It is though not completely true that the thesis writing started with the interviewing,
even if they were made in a very early stage. First, I had to build a pre-understanding
of the subject, already discussed in this methodological chapter.
vi
There is however another scenario where the failure of corporate governance leads
firms to make value-destroying acquisitions, sustaining the unhealthy corporate
governance. This will however also trigger takeover bids.
vii
See chapter about mandatory offer bid: 6.1.2.1.
viii
Skog’s public report was made at request of the Swedish government. Today’s
opinions are collected from various sources in Swedish Press 2000-2003.
ix
The free stock should represent less than one fifth of the aggregated voting rights in
the company and less than two fifths of the share capital.
x
A precondition is though that the individual does not agree with other minor
shareholders to exercise power. However, if the aggregated voting power for shares
with minor voting rights only constitutes e.g. 2 % as it did in Electrolux at the time
(1981), such an agreement among minor shareholders would be meaningless.
xi
One example is Telecom Italia, whose power structure has been much debated after
shareholders complaints about their incapacity to influence. The company is controlled
by Olivetti, which in its turn is run by companies controlled by Pirelli. The strategic
decisions are then in their turn made via five different links.
xii
The book is called Building Public Trust and is written by PWC’s worldwide CEO
Samuel A. DiPiazza Jr and the President of the Advisory Capital Partners, Robert G.
Eccles.
xiii
Chain of reporting: management, boards, accounting firms, analysts, standard
setters/regulators and investors
xiv
Tender offer is the same as an offer made directly to the shareholders of a firm
xv
The targeted repurchase could however also include several owners if such have
built up a certain level of ownership in the target and subsequently proclaimed their
intention to take over the control of the company.
xvi
See appendix C for more examples on shareholder right plans
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xvii

The macaroni defense is another name of the promise of the company to buy back
bonds to a higher price if taken over; the value of the bonds swells (as when macaronis
are boiled). This is a very efficient type of defense, but the company must be careful
with not issuing more bonds than it can pay rent for (Svenska Dagbladet 2001-12-20).
In the 90s, more “chewable poison pills” were used. These provisions could override
flip-over plans in the case of a more acceptable bid, containing a fully financed cash
tender offer for at least 80 % of the target’s stock and a 45-day period for shareholder
to consider (Sundaramurthy, C., p.1026).
xviii
SAS is not a totally Swedish owned company as you surely know, but as it is
Scandinavian, I choose to bring it up in this context.
xix
Volvo’s holding in Scania amounts to 45,5% of the capital and 30,6% of the voting
rights. They might keep at most 10% of the capital, where the EU commission’s limit
is for a dominating influence.
xx
See appendix C for more examples on corporate charter amendments
xxi
Share repurchases have many other functions. In this context, it is the function as a
defensive mechanism that is important.
xxii
As said by Westerberg, H., analyst at Aros Securities, in an article by Johansson,
F., Dagens Industri, 2000-07-21
xxiii
Note that these results concern IPO firms. They should however be applicable to
other firms thinking of introducing takeover defenses as well.
xxiv
The name was further changed to Regler rörande offentliga erbjudanden om
aktieförvärv. A new translation to English has however not been done and I leave the
name as it was as of January 2003.
xxv
The treshold 40% was as from September 2003 changed to 30%. The decrease was
done with respect to the size of the participation on the Shareholders’ General
Meetings in Swedish limited companies, but also with respect to the rules in other
countries.
xxvi
There are also similar rules named acquisitions during the offer and acquisitions
after the offer, both giving shareholders the right to receive the same price as previous
shareholders have received, or to afterwards be compensated for being less paid than
what shareholders in a second step were paid.
xxvii
The bidder is no longer bound by the prior transaction when drawing up the offer
if another party announces an offer to acquire shares in the company on terms which
are less favourable for the holder than the terms in the prior transaction.
xxviii
Stock repurchasing would ameliorate companies’ possibilities to bring back
surplus resources to the shareholders and in that way contribute to a more effective
utilisation of resources, both in companies and in Swedish business in general.
Another argument was that the ability to use share repurchasing would smooth the
progress of the supply of venture capital in small businesses. Through a possibility to
repurchase shares from the venture capitalist, a transition to a more traditional and
long-term financing would be facilitated (SOU 1997:22 ch.4.9.2.)
xxix
e.g. Alecta, AMF, the Swedish National Pension Funds (AP-fonderna)
xxx
In all three of them, unequal voting rights are used, A-shares carry 1 one while Bshares one tenth of a vote
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xxxi

Such as France, Italy, Switzerland, Italy, Belgium and above all in ancient West
Germany.
xxxii
50% in Germany and Italy
xxxiii
If low profitability, investors might not want to invest which would restrict the
inflow of capital.
xxxiv
If mutual funds included, institutional ownership accounted for about 40% of the
shares of the total Swedish ownership of 59%.
xxxv
In ABB, there is only one class of shares and the largest shareholder was Investor,
accounting for 10% of the total capital and votes. The ownership in ABB is thus rather
atomistic.
xxxvi
“Merging Across Borders”, 2000
xxxvii
According to calculations on effects on employment in Sweden because of HQs
moving abroad, Sweden would suffer a decrease of 8000 people employed (exclusive
HQs moving to Sweden) in 2002.
xxxviii
This is since the salary in the HQ often are higher than anywhere else in the
company and that companies in the service sector serving the HQ ought to have higher
salary than companies serving other units.
xxxix
Note once more that the opinions given by representatives from the Swedish
Government, Swedish Federation of Labour Unions, Fourth Swedish National Pension
Fund and PWC Corporate Finance, should not be generalised; there might obviously
be other parties within these organisations or parties in Swedish trade and industry that
have other opinions than the ones presented here.
xl
Removing unequal voting rights could possibly imply negative consequences to a
beginning but bring positive results in the long run.
xli
Investors controls about 25% and different foreign owners also about 25%
xlii
Note that this also might be done with other purposes than preventing a takeover
xliii
Also, in Sweden, the tradition of taking legal actions is not very rooted, as it is in
the USA for example.
xliv
The median stock lockup represents an option on about 20% of the target’s shares.
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