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1 Introduction 

1.1 Background 

In today’s global economy, multinational enterprises (MNEs) face the challenge 

of growing concerns about social responsibility. One response to this challenge 

has been to voluntarily adopt codes of conduct, promising to behave in an 

ethically acceptable manner. Today, 90 percent of Fortune 500 companies have 

some kind of code.1

The “legal environment”2 of such codes is, however, problematic, particularly 

with regard to their enforcement. Firstly, MNEs, per definition, operate in several 

countries and jurisdictions, so it is not always certain which legal system – if any 

– is applicable. Secondly, even if the correct legal system can be determined, the 

legal status of the code is so uncertain, that we do not know whether or not the 

enterprise can have a legal obligation to abide by the code. 

Even if there are no rules governing corporate codes of conduct specifically, 

many legal systems have rules about making and keeping promises. Contracts, 

constitutions and marketing are all different forms of promising recognized by the 

law as significant and creating an obligation. In this paper, I will examine whether 

promises made in a code of conduct fit into any of these categories of legal objects 

– to the largest extent possible, independent of any particular legal system.  

1.2 Purpose 

The purpose of the present paper is to determine, from a legal-philosophy 

standpoint, to which class of legal objects a code of conduct belongs, in order to 

establish whether it can create a legal obligation.  

1.3 Further precision 

In this paper, I will consider only such codes of conduct, in which a corporation 

voluntarily takes upon itself to respect certain ethical values, outlined in that code. 

Obligations imposed by a code on other parties, such as employees, are excluded.  

My task is not to apply the law of any particular legal system in order to 

determine whether a code actually is binding for the corporation. Instead, I will 
                                                 
1 116 Harv. L. Rev. 2123 p. 2125 
2 116 Harv. L. Rev. 2123 p. 2128  
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use particular regulations to examine whether certain fields of law, common to 

many legal systems, are applicable and can be utilized in determining the legal 

obligation arising from a code of conduct. Consequently, I make no claims about 

whether or not a code actually is binding in any particular system.  

The question of corporate social responsibility in general, meaning whether 

corporations at all have such responsibility and its extent, falls outside the scope 

of this paper. I am instead focusing strictly on such responsibility flowing from a 

code of conduct, a kind of responsibility that is taken on voluntarily.  

1.4 Disposition 

This paper is structured as follows: After discussing and deciding on a method in 

chapter 2, I will briefly introduce, first, the concept of a code of conduct (chapter 

3), and secondly, one such code, namely the UN Global Compact (chapter 0). The 

following, main part of the paper, chapters 0-0, will go through the three fields of 

law I have chosen, with each field taking up two chapters: one discussing the 

relevant concept (contract, constitution and advertising) and one answering the 

question of whether a code of conduct belongs to that class. Conclusions are 

distributed to the respective end of each such chapter, and will be summarized in 

chapter 0, followed by a few words of discussion in chapter 0. Two appendices 

are provided for reference, containing the text of the Global Compact and the 

letter used to adopt it.  
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2 Methodology 

2.1 Candidate Classes 

The general hypothetic-deductive method of this paper involves examining 

various classes of legal objects, which are associated with obligation rising from 

promise, in order to determine to which class or classes a corporate code of 

conduct belongs. If we know what type of legal object the code is, then we know 

which field of law is associated with it. When we know that, then we will know 

where to look for rules under which the code could be enforceable. The following 

classes of objects will be considered. 

2.1.1 Contract 

The code might be seen as a contract. But who is the counterpart, and what has 

been agreed upon? 

2.1.2 Corporate Constitution 

Another possible classification is given by an analogy to a state constitution, 

whereby the corporation limits its own authority and defines its position and 

purpose. Is the code perhaps the corporation’s constitution? 

2.1.3 Piece of Marketing 

If the code is simply part of a corporation’s marketing, one might think it carries 

an even weaker sense of obligation for the corporation. But even marketing 

activities create obligations.  

2.2 Choosing a Method. The Lack of Relevant Literature 

The question of classifying a corporate code of conduct, and subsequently, 

whether it creates a legal obligation to keep the promise made can certainly be 

approached from many different angles. One could use a particular national legal 

system to determine whether an actual legal obligation exists in such a case, with 

the advantage of a fairly exact and concrete answer. The drawback of limiting 

oneself to a particular system, though, is that it may not be relevant when applied 

to a multinational enterprise. To avoid this, one could apply the law of multiple 
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legal systems, but such an approach would be time-consuming. It might even turn 

out to be redundant, if many legal systems are essentially similar.  

I have chosen to focus on these similarities by utilizing legal philosophy. One 

task of that discipline is to, for different areas of law, identify principles common 

to all or most legal systems and to determine which values that area is ultimately 

based upon. Different fields of law give rise to different questions though. 

Whereas the philosophy of contract law is mostly about identifying the 

characteristics of valid contracts, the philosophy of constitutional law deals not 

with identifying constitutions, but with their interpretation and adjacent ethical 

questions.  

For this paper, the philosophy of contract law has proved to be useful, because 

identifying contracts is critical in determining whether a code is a contract or not. 

Unfortunately, the same cannot be said about constitutional and advertising law, 

because there seems to be no relevant legal philosophy in those areas. Therefore, I 

have chosen a slightly different method to determine whether a code of conduct 

can create a legal obligation in these areas. Instead of non-relevant legal 

philosophy, I have tried to identify general principles of law relating to 

constitutions and marketing by examining statutes directly.  

One drawback of my application of this method is its superficiality, for I have 

not been able to put in the time and work such a task would warrant. Many of my 

generalizations may be premature, as I have not studied each field, and all relevant 

legal systems, extensively or exhaustively.  

Keeping this in mind, I still believe that I have managed to accomplish the task 

at hand. In the legal systems that I have examined, there seems to be no great 

differences significant to the pure classification of a code. All of the classes listed 

exist in all the systems from which I have used statutes; the associated field of law 

can make promises such as those in codes enforceable; and the basic principles of 

each field seem to be similar.  

The details of the method will vary somewhat between the different classes, 

and is discussed in the relevant chapters as needed. 
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2.3 A Central Example: A Global Corporation and the 

Global Compact 

Not only can any one code of conduct be seen as belonging to a number of 

different classes of objects, there are also numerous codes currently used by 

corporations. All of them cannot be considered, which must also be said for the 

multitude of organizations that can and do adopt such codes. Therefore, as a 

central example, if and only if increased concreteness is needed, I will use an 

imagined global corporation with full legal personality and powers and its 

adoption of the UN Global Compact. For more on the Global Compact, see 

chapter 0 below. 

But what of the problem of inductive generalization? Can we really answer the 

question of what a code of conduct is in general by limiting ourselves to this one 

particular code? We can. For our purpose, the material content of the code is of 

limited importance. Rather, our inquiry focuses on what the corporation does with 

the code – any code of conduct – and the status of these actions. The corporation 

can, for example, merely adopt it, incorporate it into its contracts or constitution 

or communicate it to the market. The contents of the Compact, serves to point to 

some of the questions which are often discussed in the context of corporate social 

responsibility 

2.4 Bias of Sources 

The majority of my sources will come from English-language international 

philosophy and law. In the case of legal philosophy, I have noticed, there is a 

tendency to limit the discussion to Anglo-American, common-law legal systems, 

and I have made no conscious effort to avoid such bias. However, with the 

exception of some minor points of difference3, the legal rules governing the 

objects I have studied are, on a very general level, quite compatible. More than 

that, only the chapters about contracts really qualify as legal philosophy. In the 

other chapters, where primary sources of the law of different jurisdictions are 

referred to directly, I do believe that I have managed to strike a balance between 

common law and civil law.  

                                                 
3 See, for example, 5.5.1. 
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2.5 Intended Audience 

This thesis is aimed primarily at lawyers with limited knowledge of multiple legal 

systems or legal philosophy. It is assumed that readers will be able to recognize 

some of the principles of contract, corporate, constitutional and advertising law 

from their respective national jurisdiction. In some footnotes, I have allowed 

myself to go beyond pure law into more philosophical discussions and the reader 

may discard these sections without inhibiting his understanding of the main 

arguments.  
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3 Codes of Conduct in General 

3.1 Definition and Typology  

The term “code of conduct” is commonly used to refer to a written statement of 

principles, values or ethical guidelines for a business’s activities. Several 

classifications of such codes can be made.4 For example, some codes are adopted 

entirely voluntarily, others as a condition to conduct business in a specific region 

or with a particular partner, and still others are mandated by law. The subject 

matter of codes can vary from the protection of the environment, labor standards 

and other human rights to combating corruption, financial conflicts of interest and 

racial discrimination.5 And finally, some codes regulate the practices of the 

business entity itself, whereas others focus on the business’s regulation of its 

employees and business partners.  

3.2 The Legal Status of Codes 

As has already been noted above, the legal status of codes of conduct is uncertain. 

This is true especially of codes that are adopted voluntarily, on which this paper 

will focus. It is often claimed that such codes are not enforced, one reason for 

which could be that they cannot be enforced (that they are not enforceable). This 

assumption seems to rest on the fact that the terms of such codes rarely carry any 

sanctions, as is the case with the Global Compact.6 I intend to show, however, 

that such codes can indeed be enforceable according to very general norms of 

several areas of law. 

Putting aside, for the moment, voluntarily accepted codes, some recent US 

legislation has helped in establishing the legal status of codes of conduct. As a 

response to the financial scandals of recent years, such as Enron, WorldCom and 

Tyco International, the Sarbanes-Oxley Act of 2002 was passed.7 Section 406 of 

the act requires businesses “to disclose whether or not, and if not, the reason 

therefore, [the business] has adopted a code of ethics for senior financial officers.” 

                                                 
4 See, for example, 42 Va. J. Int’l L. 1075, which among other things contains an excellent, 
concise review of the history of codes of conduct.  
5 For discussions on the contents of codes of conduct from a legal perspective, see 20 NO. 10 
ACCA Docket 73, 116 Harv. L. Rev. 2123 and 17 Conn. J. Int'l L. 335.  
6 Cf. 42 Va. J. Int’l L. 1075 p. 1091 and what is said in chapter 0 below. 
7 116 Harv. L. Rev. 2123 p. 2123 
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Any substantive changes to the code, as well as waivers for any officers, must also 

be disclosed to the Securities and Exchange Commission (SEC). The theory is 

that compulsory disclosure will direct investors to reward honest moral 

businesses.8

The Sarbanes-Oxley Act’s contribution to the legal status of codes has been 

that (some) codes are now recognized by the law as a particular class of objects. 

Ultimately, though, it does not, as far as I can tell, require companies to actually 

abide by their codes, but merely to disclose changes or waivers.  

3.3 Codes as Promises 

For the purpose of this paper, I will assume that a code of conduct is a kind of 

promise made by the corporation. The promise can be made in several different 

ways9, of which many will be considered. For example, a promise is made when 

the code is adopted, advertised, integrated into contracts or constitutions, and 

when it is accepted in order to join some organization. What the corporation 

promises, it is further assumed, is to abide by the terms of the code.  

As will be clear from section 5.2 below, it is often assumed that, in a legal 

context, promises are related to contracts in that all contracts are promises. What 

is often overlooked is that not all promises are contracts. Hence, I have chosen to 

examine two other classes of legal objects which may be regarded as promises, 

namely constitutions and advertising.  

3.4 Enforceability of Promises Made in Codes 

If a code of conduct is a promise, then the next question is whether or not that 

promise can be legally enforced. I will assume that promises can be enforced in 

two ways, namely by the law (1) forcing the corporation to do what it has 

promised, and (2) forcing upon it some sanction. From time to time, I will speak 

of a legal obligation or duty to abide by the promise, and shall, unless otherwise 

noted, mean an enforceable obligation.10

                                                 
8 116 Harv. L. Rev. 2123 p. 2135 
9 The concept of promising is, from a linguistic and language-philosophy point of view, rather 
interesting. A so-called performative (a kind of speech act), merely uttering the sentence “I 
promise X” makes that same sentence true. The sentence performs the act that it describes. 
(Wikipedia, “Speech Act”) However, not all promises are made using the word ‘promise’, and 
some of those sentences may not have the ability to be true or false at all. 
10 Not all obligations are enforceable, such as the obligationes naturales of many legal systems 
(Zimmermann, pp. 7-10), but they will not be given further consideration. 
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Now, let us turn our attention to a code of conduct, by which the corporation 

voluntarily takes on social responsibility: The Global Compact. 
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4 The UN Global Compact 
In this chapter, I will very briefly present the UN Global Compact (GC).11 The 

GC is a United Nations initiative to “advance responsible corporate citizenship so 

that business can be part of the solution to the challenges of globalization.”12 Its 

main component is a statement of ten principles in the areas of human rights, labor 

standards, environment and corruption which companies around the world are 

encouraged to adhere to. The ten principles can be found in Appendix 1.  

When a company wishes to join the GC, it will send a letter to the Secretary-

General expressing support for the GC and its principles, and committing to 

incorporating them into its operations. The text of this letter is attached in 

Appendix 2.  

This letter is certainly an important part of adopting a code of conduct – it is a 

concrete act and will be helpful in the further analysis. It is not, however, the only 

aspect relevant to this thesis: the decision to send this letter is perhaps also 

adopting the GC.  

                                                 
11 This chapter is kept very short because only the contents of the GC principles, cited in Appendix 
1, are important for the present purpose. No value would be added to my argument by elaborating 
on the history, function etc. of the GC.  
12 UN, ”What is Global Compact?” 
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5 Definition of Contract 

5.1 Introduction 

In this chapter, I will attempt to answer the question of what a contract is. There 

are numerous approaches we can adopt, and I will utilize several of them below. 

The chapter begins by first looking at some concise definitions from different 

sources in order to give the reader a general idea about what a contract might be. 

Second, a more in-depth, common-law model of contract will be examined, and 

we shall find out that defining contract may not be as easy at it seems at first 

glance. On the basis of these considerations, I will, third, attempt to establish a 

definition. One of the conditions of the definition is, however, more theoretically 

demanding than the others and considerable effort is devoted to deal with it. In the 

end, a usable definition will emerge.  

5.2 Some Short Definitions 

Here are some concise definitions of contract from various sources. Thus, a 

contract is 

• “A promise or a set of promises for the breach of which the law gives a 

remedy, or the performance of which the law in some way [recognizes] as 

a duty.” (American Restatement of Contracts)13 

• A promise or a set of promises which the law will enforce.” (Pollock)14 

• An agreement between two or more persons that creates an obligation to 

do or not to do a particular thing.” (US Department of Justice)15 

• “An agreement between two or more persons or parties to do or not to do 

something.” (Webster’s)16 

All of these definitions have their own merits and shortcomings, but for the 

moment they suffice to give an overview of the task at hand, a task that is perhaps 

more complicated than one might think; see below.  

                                                 
13 Atiyah 1996a p. 37 
14 Atiyah 1996a p. 37 
15 USDOJ Glossary 
16 Websters p. 494 
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5.3 Atiyah: Family Resemblances 

Perhaps contract is not a straight-forward a concept at all. In the following, we 

shall see compelling evidence by P.S. Atiyah17 for why it is called-for to look at 

the task of defining contract in a new light.  

5.3.1 The Classic View: Five Components 

In this section, I will try to present two views at once: on the one hand, the 

“classical”18 common-law theory of contract and, on the other hand, Atiyah’s 

criticism of it.  

According to P.S. Atiyah’s paper “The Modern Role of Contract Law” (1996), 

there is one dominant theory in contract in English law. It views a contract as 

having five characteristics: (1) discrete, (2) two-party, (3) commercial, (4) 

executory and (5) exchange.19 This model, Atiyah claims, is not enough to explain 

the richness of contract law and its objects, contracts. For each of the 

characteristics above, he finds examples of situations lacking that trait but which 

we still call contracts. Let us examine them more closely.  

DISCRETION. The ‘typical’20 contract is conceived of as a single, discrete 

event, isolated from other legal (and, I presume) moral obligations the parties may 

have to each other. A simple purchase at the supermarket is a good example. 

However, Atiyah points out, far from all contracts are discrete in this fashion, and 

instead many contracts take the form of more long-term and complex 

relationships.21 Atiyah mentions such examples as landlord-tenant contracts, 

franchise dealerships and employment contracts as falling well within the realm of 

contract law without being as discrete as, say, a purchase. Other contracts 

regulating the relationships of marriage, cohabitation, or between employers and 

unions, lack this characteristic to an even greater extent.  

BIPARTISANSHIP. That a contract has two parties is another commonly held 

notion. But there are contractual situations where the parties are more numerous: 

typical multiparty relationships such as partnerships or corporations can properly 
                                                 
17 Patrick Atiyah is a former Professor of English Law at the University of Oxford and one of the 
leading theorists in the field of contract law.  
18 In accordance with my adherence to American English, I will use “classic” instead of 
“classical”.  
19 Atiyah 1996b  pp. 5-6 
20 I use the single quotation marks around ’typical’ to bring attention to the point in subsection 
5.3.2 below about there being no typical contracts.  
21 Atiyah 1996b  p. 6 
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be considered contracts.22 Aside from involving more than two persons, many 

multiparty relationships create the need for institutions, whereby the terms of the 

contract relationship can be amended without the consent of all parties involved.  

COMMERCE. Contracts, and contract law, are commonly conceived of as 

belonging primarily to the realm of commerce. But, if I borrow a book from a 

friend, I enter into a contract obliging me to return the book, that has very little to 

do with commerce, as does for example marriage. Further, a particular contract 

may be of a commercial nature for one party but not for another: for a landlord, 

for example, renting an apartment may be ‘merely’ commercial in nature, whereas 

for the tenant, that same contract may be of much greater importance.  

In these examples, I have used “commercial” do denote a contract which serves 

in the exchange of goods and services (for profit). Atiyah uses it slightly 

differently, namely to describe parties.23 Thus, a sale of goods between two 

private persons is, according to his usage, noncommercial because the parties are 

noncommercial. Both uses illustrate a limitation of the classic theory.  

EXECUTION. That a contract is executory means that its obligations will be 

performed, or executed, at a later time. Thus, a sales contract according to which 

delivery (and perhaps payment) is to take place at a point in time after the contract 

is entered into is executory. Yet contract law is applied also to events that have 

already happened, after they have happened and thus the law is not only focused 

on the execution of the contract and can be applied to “sort out a mess”.24

EXCHANGE: The final, and a very central, characteristic of the classic model of 

contract is the exchange component. As far as I can tell, here Atiyah is concerned 

with the exchange of promises. However, charitable donations and other gifts, and 

perhaps also testaments, where no exchange takes place, do fall within the realm 

of contract law.25  

5.3.2 Atiyah’s Conclusion: No Single Model 

With the counter-examples above, Atiyah has demonstrated, firstly, that the 

classic theory of contract is incorrect, or at least incomplete. Many things which 

fall into the realm of contract law do not satisfy all of the five criteria postulated. 

                                                 
22 Atiyah 1996b  pp. 6-7 
23 Atiyah 1996b  p. 7 
24 Atiyah 1996b pp. 7-8 
25 Atiyah 1996b p. 8 
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But, secondly, the question arises how to proceed from here. Shall we attempt to 

modify the model in order to account for all these counter-examples? Atiyah’s 

answer is no, for he believes there is not – nor can there be – a single theory which 

can fully explain the nature of contract and contract law. Instead, Atiyah thinks of 

contract law regulating several types of situations, which have some features in 

common, but differ in some regards. And none of these features can be made 

exclusively necessary. He writes:  

There are families of situations, related to each other, much as there are ‘family’ 

resemblances among games, in Wittgenstein’s famous example. It is incorrect today to 

think of contract law as having one central core with clusters of differences around the 

edges.26

In the essay quoted below, Atiyah expresses this point even more strongly: the 

task itself of devising a model for the typical contract is misguided.27 For, he asks, 

how shall we identify the typical contract? What renders it typical: is it its 

frequency (in which case the supermarket purchase would be typical), economic 

value (a few large commercial transactions) or the one lawyers most often deal 

with (which would be, perhaps, a house purchase)? Atiyah’s conclusion is simple: 

“The truth is, I would suggest, that there is no such thing as a typical contract at 

all.”28

Atiyah’s conclusion is, to my mind, essentially correct, and I shall have to keep 

it in mind as we proceed.  

5.4 Towards a New Definition 

5.4.1 Methodology 

How are we to proceed from here? The task is now to define contract. I wish to 

stress that I aim to establish a so-called essential definition, that is, a definition 

that shows what the essence of a contract is. It might have been tempting to use 
                                                 
26 Atiyah 1996b p. 5. That famous example of Wittgenstein’s is, of course, that of §§ 66-67 in his 
Philosophische Untersuchungen (1953): “Sage nicht: ‚Es muss ihnen etwas gemeinsam sein, sonst 
hießen sie nicht ‘Spiele’’ – sondern schau ob ihnen allen etwas gemeinsam ist. – Denn, wenn du 
sie anschaust, wirst du zwar nicht etwas sehen, was allen gemeinsam wäre, aber du wirst 
Ähnlichkeiten, Verwandtschaften, sehen, und zwar eine ganze Reihe.“ (§ 66). Wittgenstein’s 
theory holds that there is no single attribute that all games have in common. Instead, there are a 
number of different attributes such as competition, recreation, teams and rules which games have 
to various extents, and of which none is found in all games.  
27 Atiyah 1996b  pp. 17-18 
28 Atiyah 1996b  p. 18. The author also mentions this problem in his 1996 book An Introduction to 
the Law of Contract (cited above and in the following as Atiyah 1996a), p. 40. 
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some kind of stipulative definition instead, that is, to define contract for our 

current purpose alone. But I am assuming that there are things in the world that 

we call contracts, and I want to know whether or not a code of conduct is one of 

them; I am not interested in a definition that ‘fits’ only codes of conduct.  

Above, we have seen that there are numerous definitions of contract. Agreeing 

partly with Atiyah, I have also concluded, that contract is a concept resembling 

the concept of Wittgenstein’s game. I say “resembling” because I don’t think it is 

directly comparable. For the Wittgensteinian game, no condition for belonging to 

that class can be made necessary, for there is no feature that all games share. This, 

I will argue, is not the case for contracts. In this section, we shall see that at least 

two necessary conditions do exist.  

But what we learn from Atiyah is that not all of the conditions he lists are 

necessary, and this is an important lesson, for it gives us greater freedom to 

explore possible definitions beyond one stereotypical view.  

As far as sufficient conditions are concerned, meaning those conditions whose 

satisfaction is enough for us to definitely and conclusively identify something as a 

contract, I believe we can find none, due partly to the lack of one, well-defined 

relevant legal system. We cannot, for example, claim that all agreements between 

two or more parties – or, for that matter, all legally binding promises – are 

contracts, because they might not be so regarded in some legal systems. 

Therefore, working on this level of universalization and abstraction, sufficient 

conditions cannot be defined.  

5.4.2 Necessary conditions 

All of the definitions in 5.2 have some things in common, and they also differ 

from one another on some points. I have identified the following necessary 

conditions: there must be two or more parties, and there must be agreement 

between them. 

5.4.2.1 More than One Party 

Even though it is not clear from all the definitions above, I think we must say that 

a contract necessarily involves at least two parties. An agreement naturally needs 

two or more participants. And even if we use the promise as a central element, I 

think we can agree that the kind of promise involved in contracts is made to 

someone other than the self.  
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5.4.2.2 Agreement 

The second and, I think, last, necessary condition for a contract is the agreement 

component. The parties mentioned above must agree to the terms of the contract. 

This condition is manifest most clearly in the offer-acceptance model of contract 

formation: no contract has been created before the other party has agreed to an 

offer. Although an offer is binding at least in Swedish law, this is beside the point, 

since here we are not talking about pre-contractual obligations.  

Some definitions take promise, not agreement, as the central element of a 

contract (which we will see in, for example, 5.5 below). I do agree that the 

promise component is important, but I think it is implicit in the agreement. In the 

following, I will imagine a contract to be created when there is an agreement 

between two parties, whereby one party promises the other something, and the 

other party agrees (accepts). We thus have a minimal agreement consisting of a 

unilateral promise. Of course, the ‘typical’ contract is bilateral, where both parties 

promise something.29 Such and exchange of promises is, however, not necessary 

– but the agreement is.  

5.4.3 Non-Necessary Conditions 

5.4.3.1 Why Non-Necessary Conditions Matter 

Above, I have established two necessary conditions for contract. But what do we 

make of the numerous other conditions that have been suggested? Surely they are 

relevant as well? They are indeed, for they are shared by many contracts, but not 

by all, much in the same fashion that some games have some features in common. 

Below I will discuss one further condition and try to show why it is not necessary.  

The important point, though, is this: We should keep in mind, that the more 

non-necessary conditions a contract satisfies, the more reason we have to call it 

just that. What we learn from Atiyah is that many different things are called 

contract. If our code of conduct is sufficiently similar to one or more of these 

classes of objects commonly called contract, it too is a contract.  

                                                 
29 For a few examples of unilateral and bilateral contracts, see Atiyah 1996a pp. 42-43. 
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5.4.3.2 Legal Validity 

Must an agreement, in order to be a contract, be recognized as one by the legal 

system? A few of the short definitions assume as much, but I do not agree that this 

is a necessary condition. Many arguments can be made here, but I think it will 

suffice to point out that we do in fact talk about valid as well as void, voidable and 

illegal contracts.30 If we are to avoid a contradiction in terms, we must deny that a 

contract necessarily has to be valid. 

Nevertheless, as pointed out in 5.4.3.1, it is still interesting to discuss whether 

or not this condition is satisfied. But as we shall soon see, this topic is quite 

complex, and I have therefore devoted the next section (5.5) to this question. 

5.5 What Creates Contractual Obligation? 

5.5.1 Legal-Philosophy Approach to Contract and Its 
Problems 

Let us now say a few words about the way in which legal philosophy has 

approached the topic of contract. Most importantly: the object of inquiry of legal 

philosophy on contract is not contract itself, but contract law. And to some extent, 

this task differs from others within legal philosophy. When the legal philosopher 

studies, for example, property, his task can be to determine what property is. In 

the case of contract, however, this task takes a back seat. Instead, (modern) legal 

philosophy is more concerned with devising a theory which will explain contract 

law: What is its underlying principle? What unites the rules governing contract in 

different legal systems? Or even: What are the fundamental values protected by 

the totality of contract law?31 And from these premises one central question has 

been formulated: What creates contractual obligations? 

To this question, three classes of answers have been offered, according to 

Benson.32 The first is promise, the second is a counter-part’s reliance on a 

promise and the third is specific societal values. These will be discussed further in 

5.5.2-5.5.4.  

                                                 
30 Atiyah 1996a p. 46 
31 And for good measure, the question of what values the law of contracts ought to protect is often 
thrown in here as well, creating further confusion.  
32 Benson pp. 24-56. 
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Here, it is important to note that all of the theories presented below define a 

contract as, roughly, a legally binding promise and discuss, in a contract context, 

when promises are thus binding. This may sound a bit foreign at least to the 

Swedish system, but as I have explained in 5.4.2.2 above, I think we can see a 

promise as an integral part of a contractual agreement.  

A problem, however, in my view, is this: When one takes as one’s object of 

inquiry ‘the law’, one is bound to a specific legal system.33 In the material I have 

reviewed, the legal system of choice is the common law of the Anglo-American 

world. In this system (if it even is one, unified system), the so-called doctrine of 

consideration is dominant. According to this doctrine, for a promise to be 

enforceable, something of value (for example, another promise) must be given in 

return. Thus, in this system, the mere act of promising does not create a 

contractual obligation.  

But this is not the case in, say, the Swedish system, and instead contractual 

promises can be binding without consideration. Now, when legal philosophy 

studies contract law, it has to examine which types of putative contracts actually 

are valid. The members of this class will differ between legal systems. And now, 

the question becomes a purely legal one.  

However, I have already said that if a code of conduct is, in addition to 

satisfying the necessary conditions established, also a contract of legal validity, 

we have even greater reason to call it a contract. I am now faced with the question 

of how to determine this and, the way I see it, two viable options. We can either 

apply the rules of some particular legal system to our case, or we can use some of 

the more general theories of legal philosophy. In accordance with the purpose of 

this paper, we are to use legal philosophy, and the fact that it has not successfully 

covered every aspect of every legal system is something we must accept. As we 

shall see below, this problem may not even be as severe as we might think.  

Above, I say there are only two “viable” choices for a reason. Clearly, there are 

a number of other choices we could make, that may seem to be relevant. For 

instance, we could discuss whether or not a code of conduct ought to be valid. But 

                                                 
33 Perhaps not everyone will agree with this statement, though. For example, James Gordley writes 
in his Introduction to The Philosophical Origins of Modern Contract Doctrine: “With the 
enactment of the Chinese Civil Code, systems of private law modelled on those of the West will 
govern nearly the entire world.” (p. 1) On the one hand, he does speak of systems in plural, but on 
the other he seems to imply that they are sufficiently similar to have a common fundamental 
principle.  
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this is clearly not our task. Also, we could have developed a new theory of 

contractual obligation – but that falls well outside the scope of this paper and the 

limited space this section warrants.  

Below, the three main-stream legal-philosophy approaches to contract will be 

presented. The first two traditions will be represented by the leading author in that 

tradition, without going into more detail than is necessary to apply the theory in 

the next chapter. Finally, a third approach will be mentioned.  

5.5.2 Fried: Promise 

On Charles Fried’s view, as presented in Contract as Promise (1981), a promise is 

binding simply in virtue of its being made.34 Contractual obligation thus rests on 

the principle of promise-keeping, which has its foundation in liberal theory in the 

following way.35 Before any promise is made, the liberal man is not morally 

obliged to further the good of others; only to not infringe their liberty. This all 

changes, however, when a promise is made.36 When one promises, one invokes 

the human convention of promise-keeping, a convention which is in the interest of 

everyone.37 Most notably, it makes cooperation possible.38 Because of the 

convention, when I promise you something, I suddenly commit to promote your 

good. And this puts you in a more vulnerable position than before, for I can now 

cause you morally significant harm that I previously could not.39 Fried 

summarizes the argument thus:  

There exists a convention that defines the practice of promising and its entailments.  This 

convention provides a way that a person may create expectations in others. By virtue of the 

basic Kantian principles of trust and respect, it is wrong to invoke that convention in order 

to make a promise, and then to break it.40

On Fried’s view, the moral significance of promise-keeping is the basis for 

contractual obligation. If I have promised, I ought to deliver; or, if I breach the 

promise, I ought to pay damages in the same amount as the value of the promised 

performance, regardless of whether or not you have relied on my promise.41 In 

                                                 
34 Benson p. 39 
35 Fried 1981 p. 7-8 
36 Benson p. 38-39 
37 Fried p. 15 
38 Fried p. 13 
39 Fried p. 16-17 
40 Fried p. 17 
41 Fried p. 16 
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response to Atiyah (see 5.5.3 below), Fried writes: “There is reliance because a 

promise is binding, and not the other way around.”42

5.5.3 Atiyah: Reliance 

The central idea of Atiyah’s account of contractual obligation is this: For a 

promise to be legally binding (enforceable), it must have either conferred a benefit 

upon the promisor, or caused detrimental reliance for his counterpart.43 Both 

conditions have to do with reasons for promising. If I, in a contractual situation, 

promise you something, I can do it in order either to receive something of value 

from you (benefit for me), or for you to change your mind in a way that will cause 

a ‘loss’ for you. In either case, I am in a better position compared to you after 

promising. In addition to being reasons for promising, conferral of benefit and 

detrimental reliance are also consequences of promising.44

According to the classic theory, contract law is about what parties intend, not 

what they do, and the obligations contracts create are based upon these 

intentions.45 Actions are, of course, relevant, but, in creating contractual 

obligations, only as manifestations of their intentions.46 On Atiyah’s view, 

however, actions of the parties and their consequences are the only thing relevant. 

Instead of discrete promises, which are difficult to identify, it is the totality of 

circumstances that create a legal obligation.47  

A second, most powerful assumption of the classic theory is that a contract is a 

thing with some kind of real existence.48 One indication of this assumption is that 

its obligations can be violated even before they are due (which is called 

‘anticipatory repudiation’). Further, the word ‘contract’ is used to refer to both the 

legal relationship between two parties and the piece of paper where it is 

documented. Atiyah further points out that other forms of legal obligations, such 

as torts, are not thought of as having the same metaphysical status. This 

                                                 
42 Fried p. 19 
43 Benson p. 31. 
44 Here, Atiyah sees a clear parallels with tort law, in which legal obligation is created under the 
same kind of conditions, which leads him to the conclusion that contract law is part of a greater 
distributive-justice system and has no real identity of its own. (Simmonds) 
45 Atiyah 1996b  p. 13 
46 Naturally, actions are also relevant when it comes to determine whether or not the contract was 
breached.  
47 Atiyah 1996b pp. 19-28. See also Simmonds 
48 Atiyah 1996b  p. 14. This topic is also mentioned in Atiyah 1996a p. 38.  
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assumption, too, Atiyah rejects; what is relevant is not the existence of ‘a 

contract’, but the reliance of one party.49  

5.5.4 Teleological Theories 

In his article “Contract” in A Companion to Philosophy of Law and Legal Theory, 

Peter Benson adds a third class of theories to the two mentioned above.50 They all 

have in common a teleological approach, whereby the justification of contract law 

is explained in terms of the particular goal that it serves. These theories, though 

interesting, cannot be as easily applied to our present task, and I shall therefore 

discard them.  

                                                 
49 Atiyah 1996b pp. 19-28. 
50 Benson pp. 43-54 
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6 Is a Code a Contract? 

6.1 Introduction 

In this chapter, I will examine whether or not a code of conduct can be called a 

contract. Above, we have seen that legal validity is not a necessary condition for a 

contract. But since the purpose of this paper is not only to determine whether or 

not a code belongs to a certain class – in this case, contract – but to do so in order 

establish whether belonging to that class carries with it the possibility of legal 

obligation, I will consider also the question of validity. Furthermore, both of the 

legal-philosophy theories on contract assume that it is indeed binding.  

This chapter will be structured according to who might be the corporation’s 

counterpart. Then, for each potential counterpart, the further conditions of 

agreement and legal obligation will be answered.  

6.2 At First Glance: No Counterpart 

Does a corporate code of conduct involve two parties? Let us first assume that the 

corporation itself is one of the parties51 – who is its counterpart? Prima facie, this 

condition may be the most difficult one to satisfy, for it is not hard to think of a 

corporation’s adoption of a code of conduct as a unilateral act with no counterpart 

at all.  

But this is not necessarily the whole truth. In the following, I will consider, 

firstly, counterparts outside the corporation52 and, secondly, those within the 

corporation itself.53  

6.3 United Nations 

Perhaps the most obvious candidate for the corporation’s counterpart is the UN, 

simply because the corporation has sent its letter endorsing the GC to the 

organization’s Secretary-General. Here, we have two clearly defined parties to the 

contract and thus the first condition is satisfied.  

                                                 
51 This assumption is not as necessary as it may seem, for some theories of the firm view it merely 
as a nexus of other parties’ contracts. In the context of codes of conducts, such a theory has been 
applied by Lorenzo Sacconi in “Codes of Ethics as Contractarian Constraints on the Abuse of 
Authority Within Hierarchies: A Perspective from the Theory of the Firm”. 
52 6.3-6.6 below. 
53 6.7 below. 
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How about the second condition, agreement? The UN’s challenge to 

companies to support its principles may not qualify as an offer in a strict legal 

sense, but the corporation’s letter surely does. And I assume once the UN receives 

such a letter, the corporation will receive some sort of response confirming that it 

is now part of the Global Compact, and thus we have an acceptance and 

consequently an agreement.  

Let us now turn to the question of legal validity. Though the UN itself claims 

that the Global Compact is not legally binding54, we should not accept such a 

conclusion without further investigation. As far as Fried’s theory is concerned, I 

think it is quite clear that a promise, which by itself is binding, has been made, 

and an obligation is created. On Atiyah’s view, we must draw the same 

conclusion, for we can find both conferral of benefit and detrimental reliance. Let 

us assume that the UN gives the corporation something of value, for example, a 

plaque or adds the corporation to its list of GC supporters. This is beneficial to the 

corporation from a publicity standpoint, and simultaneously the UN is relying on 

the corporation’s promise, risking its reputation if the corporation would not keep 

its word.  

Thus, if we view the UN as the counterpart of the code of conduct, we have 

good reason to call it a contract, and there can be an obligation for the corporation 

to the UN to actually abide by the code. 

6.4 Other Organizations 

For the purpose of generalization, let us put aside the Global Compact for the 

moment. Although the UN does not regard the code as binding, surely other 

organizations could. For example, signing a code of conduct could be a necessary 

condition for joining some association, of which the corporation wants to be a 

member. One could also imagine that if the corporation does not follow the code, 

its membership could be revoked or sanctions imposed on it. Consequently, a 

code could have a very typically contractual character.  

6.5 Business Partners 

The next strategy involves treating the corporation’s business partners as the 

counterpart of the code and the terms of the code as contents in the corporation’s 

                                                 
54 UN FAQ  
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contracts with them. Here, we can employ two different methods: explicit 

incorporation and incorporation by context. The first line of thought goes as 

follows: Think of some transaction that the corporation undertakes with the 

outside world. Now, in the contract thus created, the corporation could very well 

incorporate its code of conduct, promising its counterpart that it will adhere to its 

code when performing its obligations according to the terms. In this fashion, the 

corporation has made its code into a part of a contract, whose parties are easily 

identifiable.  

The context approach was suggested to me by Jan Kellgren at Linköping 

University. The theory is, that much more than what is expressly said, or even 

more so, written down, forms the content of the contract.55 Thus, if the 

corporation’s counterpart knows through the corporation’s marketing that it has a 

code of conduct, it can be said to be incorporated into any contract it signs. 

Both of these approaches can, I think, be successful in making the code 

enforceable. Assuming that the contract in question meets the general conditions 

of a contract discussed above, and it is enforceable, then the code, as part of that 

contract, is too.  

In subsection 8.3.2 below, I will argue that almost anything could be made to 

be the purpose of a corporation in its constitution. The same applies for a contract 

– simply because the code can be made into a contract does not mean that there is 

something inherently ‘contractual’ about it. Nonetheless, integrating it into a 

contract is still one way of making it enforceable, and perhaps even a good way, 

as I will discuss in chapter 0.  

6.6 General Public 

6.6.1 The Parties 

In both cases above, the counterpart of the corporation was a specific person. Let 

us now turn to a more omnibus approach: Could the corporation through its 

adoption of a code enter into a contract with, say, the general public? Most likely, 

there is no way we could make the case that there is an explicit – oral or written – 

contract between the corporation and everyone else. But the idea of this type of 
                                                 
55 Atiyah would certainly agree that circumstances beyond the explicit agreement itself are 
relevant. See 5.5.3 above. One example of this principle may be found in the Swedish Purchase 
Act, köplagen, whose 18 § makes into contractual content some advertising by parties other than 
the seller. 
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all-encompassing contract is certainly not unheard-of in philosophy. Everything 

from the foundations of society to morality has been explained in terms of a 

‘social contract’. This whole idea presupposes that it is not at least theoretically 

impossible or contradictory to speak of a contract that all members of, say, a 

society, have agreed to. Thus, in much the same way as a contractarian might say 

I am by an implicit social contract bound to follow the rules of morality, so too a 

corporation might have everyone as the counterpart of its code-of-conduct 

contract. 

6.6.2 The Agreement 

So, is there an agreement between the corporation and the general public? Could 

the agreement be implied, i.e., not express? This typology certainly exists, and 

might prove useful. The difference between an implied agreement and an express 

one lies in how the will of the parties has been demonstrated.56 In the former case, 

the will has been expressed in words, whereas in the second case, it must be 

inferred from the conduct of the parties. The social contract is one example of an 

implied agreement, for by observing how people de facto act, we can infer what 

the underlying agreement of this particular society is. The typical implied contract 

in a legal context, which is probably more relevant than the more diffuse concept 

of the social contract, is something like inserting a coin into a vending machine or 

boarding a bus.  

Our code of conduct, however, cannot be an implied agreement, simply 

because it is in fact express57 – the terms of the Global Compact are right there, 

expressed as clearly as can be. Furthermore, even for an implied contract, the 

counterpart must still demonstrate his agreement, and it is not the case that the 

general public has done so.  

At one point I was tempted to follow another line of reasoning, which 

ultimately is, I believe, flawed. We could view the corporation’s advocacy of the 

code, if it has been made public, as an offer, which the general public has 

implicitly accepted. For it is not necessarily true that just because one party’s will 

has been manifest expressly, the other one’s must too.58 Let us call this a semi-

express contract. And how will we know that there is implied acceptance? Simply 

                                                 
56 Atiyah 1996a pp. 44-45 
57 I am here assuming that an agreement cannot be both implied and express.  
58 Cf. also 5.5.3 above 
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by observing the public: Analogous to the social contract, if the public behaves as 

if it agreed to the contract, then there in fact is one. One example of such behavior 

would be if the public has changed its view of the corporation to a more favorable 

one because of the code. Thus, the offer would be something like “We promise to 

work against corruption” and the acceptance “OK, we accept your promise”.  

However, there is something very queer about this model, but I cannot at the 

moment put my finger on wherein the problem lies – from a legal perspective it 

just seems counter-intuitive to call this an agreement. Intuition is, however, not 

proof and ultimately irrelevant. Perhaps the problem has to do with the parties not 

being clearly defined, or perhaps the shift to a more positive view of the 

corporation is more of a reaction than an action. It could also have something to 

do with the public already having an expectation for the company to behave 

morally or socially responsibly, which was suggested to me by Joanna Rutkowska 

at Linköping University.  

Finally, what about the possibility that the corporation has entered into an 

agreement with someone simply in virtue of the presumed counterpart not 

protesting? In my view, if one party sends an offer to another, that other party’s 

non-response can constitute an agreement only if there is already a business 

relationship where such practice is accepted by both parties. This is not the case 

when a corporation adopts a code of conduct.  

6.6.3 Conclusion 

I am inclined be draw the conclusion that there is no contract, at least in the legal 

sense, between the corporation and the public as a consequence of the code.  

6.7 Internal Approach 

In all of the situations above, the putative counterpart has been one outside the 

corporation, but perhaps the corporation’s counterpart could be some member of 

the corporation’s internal structure. If the corporation adopts the code through a 

decision of, for example, the board of executives or the shareholder’s meeting, 

could not these parties be the corporation’s counterpart?  

Such a line of reasoning is, unfortunately, flawed. In either of these cases, the 

board and the shareholders, respectively, are not a counterpart to the corporation, 

but instead they represent it. What they do is what the corporation does – 

regardless of which organ within the corporation makes the decision. 
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Furthermore, we have assumed that the corporation is its own legal person, and 

thus all transactions between its different organs are merely transactions with 

itself. The internal approach, therefore, must fail.  

6.8 Conclusion: Code Could Be a Contract 

Above, some of the approaches I have tested failed, but some succeed in showing 

that a code of conduct can indeed be viewed as a contract, and contract law can 

apply to it.  

Merely adopting the code could involve contractual obligations if the 

corporation does so by promising a specific party, for example when joining some 

organization, to abide by its own code. The fact that the UN does not view the 

Global Compact as legally binding does not necessarily mean that contract law 

does not apply to it; simply because the UN chooses not to enforce the code does 

not make it unenforceable. It should be noted, though, that the UN’s promise of 

not enforcing it is part of the contract itself – if it suddenly started to enforce it, 

then that could constitute a breach of contract. And which area of law regulates 

breaches of contract? Well contract law does, and thus contract law is applicable 

to the code.  

Finally, the code could also be a part of the corporation’s other contracts, either 

implicitly or explicitly.  
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7 Definition of Constitution 

7.1 Introduction 

In Chapter 0, I compared a corporation’s code of conduct to a contract, arguing 

that there are similarities and that the code may indeed be viewed as a contract. In 

this chapter, I will work with the hypothesis that the code is the corporation’s 

constitution, that is, its set of fundamental rules or principles.  

7.2 Difference from Contract 

From a legal perspective, defining constitution is significantly different from 

defining contract. Whereas contract law is, to such a large extent, all about 

defining and identifying valid contract (Is this a contract or not?), the function of 

constitutional law is to interpret and apply the constitution (What does the 

constitution say about this case?); it is not to identify it. Thus, the task presently at 

hand, if it will be handled from the standpoint of constitutional law59, is in many 

ways less complex than in the preceding chapter, because constitution is, as will 

become clear in the following, already a well-defined concept.  

7.3 Two Meanings of Constitution 

It should be noted, though, that constitutional law does have an element of 

identification, namely identification of the norms of the constitution: When we 

ask whether or not some controversial act by government is constitutional or not, 

we are, in effect, asking which norms the constitution contains (applicable to this 

particular case). But even in this case, there is no question where we shall look to 

find the constitution itself.  

In his article “What Is ‘the Constitution’ (and Other Fundamental Questions)” 

(1999), Michael Perry distinguishes between the Constitution1, the document 

called “the Constitution”, and the Constitution2, the set of norms which form the 

“supreme Law of the Land”.60 He further points out that there is no disagreement 

which sentences are actually in the Constitution1, but there is disagreement about 

                                                 
59 Of course, it is not self-evident that just because we are attempting to define constitution from a 
legal or legal philosophy standpoint, we should limit ourselves to constitutional law. However, 
regardless of which area of the law or legal theory we would use, defining (for the purpose of 
identifying) a constitution is still not difficult.  
60 Perry 1999 pp. 99-100, with a reference to Article VI of the United States Constitution.  
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what its norms are. The norms, I take it, include but are not limited to those 

expressly written in the constitution.  

A quick look in Webster’s Dictionary reveals the same sort of distinction. It 

has the following definitions for “constitution” in the meaning relevant the present 

purpose:61

a) the system or body of fundamental rules and principles of a nation, state, or body politic 

that determines the powers and duties of the government and guarantees certain rights to 

the people.  

b) the written instrument embodying these fundamental rules and constituting the organic 

law of the land. 

c) the basic rules governing a social or professional organization. 

For the purpose of this and the next chapter, I will assume, simply, that the norms 

of the constitution are not ambiguous or unclear and that the term “constitution” 

can always be applied to both the norms and the document.  

7.4 State and Corporate Constitutions 

At this point, one may ask what (state) constitutions have to do with corporations 

and our present task. The two definitions a) and b) above deal with, primarily, the 

constitution of a state, whereas definition c) goes further and includes other 

organizations as well. From the dictionary entry alone it is clear that corporations, 

too, can have constitutions and that state and corporate constitutions have 

something in common. Let us begin by looking at some defining characteristics of 

state constitutions.  

7.5 Characteristics of State Constitutions 

7.5.1 Types of Substantive Rules 

According to Ulrich Preuss’ entry in Routledge Encyclopedia of Philosophy, state 

constitutions typically contain rules of three different kinds, namely “individual 

rights; the structure of government; and rules about the revision of the 

constitution.”62

A quick look at some constitutions supports the truth of Preuss’ claim. In the 

Swedish constitution of 1974, regeringsformen, individual rights are established 
                                                 
61 Webster’s, p. 486, ”constitution”, def. 6.  
62 Preuss § 1 
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in Chapter 2, revisions to the constitution are regulated in Chapter 8, 5 §, and the 

rest of the constitution is devoted to the structure and functions of the 

government.63 The German (federal) constitution of 1949, das Grundgesetz, 

regulates rights in its Chapter I, revisions in Article 79, while the rest of the 

constitution deals with government. The fundamental rights of citizens in the 

United States (federal) Constitution of 1787 are mostly contained in constitutional 

amendments 1-10 (called the Bill of Rights), which themselves are made possible 

by Article Five. Again, the other parts of the Constitution concern government. 

The same holds for the Constitution of Japan (1946), with individual rights in 

Chapter III and amendments in Chapter IX.  

7.5.2 Function 

A state constitution has two primary functions.64 Firstly, it establishes a 

(legitimate) government and therefore combats anarchy. Secondly, it limits the 

power of that government, thus simultaneously preventing despotism. The three 

different categories or rules listed above serve, primarily, the second purpose. 

Through provisions on individual rights, the structure of the government and the 

amendment of the constitution, abuse of government power is limited.  

7.6 Characteristics of Corporate Constitutions 

7.6.1 Substantive Rules 

Not unlike states, corporations too have sets of fundamental rules governing their 

actions, called, for example, articles of incorporation. But these corporate 

constitutions differ from state constitutions in several ways.  

Most fundamentally, corporate constitutions are governed by corporate law, 

whereas state constitutions, in a manner of speaking, form their own law. This 

gives corporate constitutions some unique characteristics.  

Firstly, they are much more limited in scope, simply because the law places 

certain restrictions on the contents of these constitutions. For example, the law 

may require or forbid that they contain some specific rules or regulations. In many 

                                                 
63 Perhaps it is more correct to say that the Swedish constitution in effect consists of four statutes, 
for, according to chapter 1, 3 § of regeringsformen, in addition to regeringsformen, 
successionsordningen, tryckfrihetsförordningen and yttrandefrihetsgrundlagen have constitutional 
status. 
64 Cf. Preuss, § 1. 



Chapter 7: Definition of Constitution 46

legal systems, required or allowed contents include information about the 

corporation’s name, purpose and capitalization; this is true for Swedish65, 

European Community66 and United States67 law. The law may also prohibit 

certain rules of a proposed constitution. Neither of these two restrictions apply to 

state constitutions, which by definition are, if not above, then at least fundamental 

or primary law.  

As a consequence, the substantive rules of corporate constitutions, in the 

typical case, will differ significantly from state constitutions. They will focus 

mostly on the relationship between the corporation and its shareholders, and more 

precisely on the purpose of the corporation, shares and some aspects of the 

shareholders' decision-making.  

Secondly, the fact that corporate constitutions are regulated by law entails that 

they can be easily and conclusively identified, because they must meet certain 

formal requirements. One such requirement is that it is registered with some 

government agency. Because every corporation has a constitution, we can simply 

look it up.  

7.6.2 Functions 

Compared to the functions of the state constitutions, there are several similarities. 

The first function, to establish a state or government, can easily be compared to 

the corporate constitution’s function of establishing the corporation itself. It is 

only through its constitution that it even becomes a legal person. However, 

corporations are not as free as states to determine their own organization, for they 

are ultimately governed by law. Still, the core of this function, establishing the 

corporation, is very similar.  

The second function, namely that of limiting the power of the government, is 

not as clear a function for corporate constitutions, though there are similarities. 

Most importantly, provisions against the corporation’s abuse of power are not as 

necessary, because the law has already regulated that relationship to a large 

extent. However, those questions not regulated in the law are still possible to 

solve in the constitution.  
                                                 
65 ABL chapter 2, 4 § 
66 77/91/EEC, Article 2 
67 MBCA § 2.02. It is not entirely correct to speak of US law as a uniform system. However, the 
Model Business Corporation Act has been adopted by many states as law, and the requirements on 
articles of incorporation certainly are representative.  
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8 Is a Code a Constitution? 

8.1 Introduction. Methodology 

In this chapter, I will examine whether or not a code of conduct is a constitution. 

Surely it does have something to do with “the basic rules governing a social or 

professional organization”68? 

Let me point out, right away, that if the code is a constitution, then it is the 

corporation’s constitution. I have already claimed that identifying a corporate 

constitution is easy because it is a straight-forward, formal matter – we can simply 

ask the corporation to provide it or check with the relevant government 

authorities. In our current circumstances, though, with our imaginary corporation, 

we do not have the ability to do so. Furthermore, it should be clear that the code is 

not a state constitution either, because the corporation is not a state.  

Thus, it is not meaningful to ask whether or not the code of conduct in fact is 

the constitution of the corporation. Instead, I will pursue the matter by asking 

whether it is similar to a constitution. With this method, we can still utilize what 

has been said above about constitutions in general. Furthermore, as will be clear 

from subsection 8.3.2, the fact that the code is not the corporate constitution does 

not mean that it, theoretically, could not be.  

8.2 Function 

Is the code of conduct similar to a constitution in function? As we remember, 

codes of conduct in general, and the UN Global Compact in particular, contain 

principles for a corporation’s ethical behavior. I think it is clear that it does not 

establish a legal person in the same manner as corporate or state constitutions do. 

Thus, the first function can be discounted.  

The second function, though, is more relevant, namely that of limiting the 

power of the corporation. Before there is a code of conduct, the corporation, much 

like a state without a constitution, can behave immorally as much as it pleases – 

with the important exception that the corporation’s actions are still governed by 

law as well. When the corporation adopts the code, though, this may be viewed as 

it limiting its own power and abuse thereof. Thus, I think we can properly say that 

                                                 
68 7.3 above 
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a code of conduct and a constitution have this power-limiting function in 

common.  

8.3 Substantive Rules 

Let us now examine the substantive rules of a code of conduct and compare them 

to those of constitutions. The UN Global Compact consists of principles, 

according to which the corporation should work for increased respect for human 

rights and labor standards, environmental responsibility and against corruption.69  

8.3.1 Rights 

At first glance, these rules look very similar to those of state constitution, in which 

citizens are guaranteed certain rights, and this striking similarity is my reason for 

even discussing state constitutions in this context. The similarity is two-fold: 

Firstly, the fact that certain rights are guaranteed, and secondly, that the rights are 

so similar to those guaranteed by states.70

When states recognize certain rights for its citizens, they per definition 

recognize a corresponding duty to respect those rights – that is what it means to 

recognize a right. Similarly, by adopting the code of conduct, the corporation too 

takes upon itself the duties prescribed by the constitution, including the respect for 

human rights.  

Corporate constitutions, on the other hand, do not typically contain rights of the 

kind contained in the Global Compact. Therefore, on this issue, the code is similar 

to a state constitution only.  

The question is, though: Whose rights are recognized by the Global Compact? 

In a state constitution, it is the citizens’, but in the case of a corporation, the 

question is more difficult to answer. This is because state constitutions are 

founded on the principle of popular sovereignty, that is, the state derives its power 

from “we the people”71, and it is these people’s rights that are established. Thus, 

the state constitution can properly be described as a relationship between the state 

and its citizens.  

                                                 
69 The ten principles are cited in Appendix 1.  
70 It may be the case that the protection of the environment and fighting corruption are not part of 
many state constitutions, but human rights, which, I take it, include the rights of laborers, certainly 
are.  
71 Preamble of the US Constitution. Similar formulations are found in the Chapter 1, § 1 of the 
Swedish constitution, the preamble of the German one and many other constitutions.  
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A corporate constitution, on the other hand, is more geared towards regulating 

the relationship between the corporation and its shareholders. Instead of “we the 

people”, the shareholders are the originators of the constitution.  

Now, if the question of whose rights are recognized is dependent on who has 

created the constitution, then the rights of the Global Compact should belong to 

the shareholders. This conclusion is, however, hardly plausible, because I do not 

think that the purpose of the code is to stop the corporation’s human rights abuses 

committed against its shareholders, so there must be something wrong with the 

assumption in the antecedent (the ‘if’ clause) of the implication. Therefore, I will 

now assume that the corporation is aiming to respect the rights of others, such as 

their workers. 

This, at first glance perhaps minor, point of whose rights we are talking about, 

is to my mind an objection to the idea that the Global Compact would be (similar 

to) a constitution. For in state constitutions, “we the people” adopt a constitution 

to protect the rights of “we the people”; shareholders adopt constitutions to protect 

their rights; but the Global Compact does not share this correlation between its 

creators and the bearer of the rights.  

In conclusion, the Global Compact is similar to a state constitution with regard 

to the type of rights it confers, but unlike it with regard to who those rights are 

conferred to.  

8.3.2 Purpose of the Corporation 

In subsection 7.6.1 above, I have chosen to regard the purpose of the corporation 

as a typical type of substantive rule of a corporate constitution.72 The Global 

Compact does not contain any specific rules relating to the purpose of the 

corporation, and consequently is dissimilar from a corporate constitution in this 

regard. However, could the principles of the Global Compact themselves be the 

purpose of the corporation? Let us take Principle One as an example. Could the 

purpose of a corporation be “to support and respect the protection of 

internationally proclaimed human rights”? For a not-for-profit corporation, I think 

it is at least conceivable, and the other principles could be made into parallel and 

                                                 
72 Technically, a mere statement of purpose is not always a rule; to be a rule, I take it, there should 
also be an affirmation that the corporation should work towards the purpose. However, I think this 
is implied by stating a purpose. Furthermore, if the law requires the corporation to state a purpose, 
surely it also will require it to work for that purpose by prescribing sanctions for a failure to do so.  
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equal purposes, or they could be incorporated by reference to the Global Compact. 

However, the purpose of the typical corporation is to generate a profit through 

some business activity, so the Global Compact could not, by itself, work as a 

purpose for this type of corporation.  

This issue brings me to the main point of this chapter. Even though the code 

cannot be the entire purpose of the corporation, it can still be part of it. For it is, I 

argue, entirely possible for the constitution to say something like ‘The purpose of 

the corporation is to generate a profit through business activity A while supporting 

and respecting the protection of internationally proclaimed human rights’ or even 

‘…while adhering to the principles of the UN Global Conduct’. All it takes is for 

the corporation to define this as its purpose. But more than that: This approach is 

perhaps a commendable one as well, as I will argue in section 8.4 and chapter 0 

below.  

However, there is another side to this point: Almost anything could qualify as 

the purpose of the corporation, and the corporation could just as well state as its 

purpose ‘to make money while not adhering to the principles of the UN Global 

Conduct’ or even 'while actively violating [them]’. Why is this? Let us remember 

that we are here talking about what is possible, what can be done – without 

evaluating it. The only limits of what is possible for the corporation to define as 

its purpose is, I take it, the limitations of the law.  

Now, because almost anything could qualify as the purpose of the corporation, 

the fact that the Global Compact could do so, is suddenly much less interesting, is 

it not? To answer the question in this subsection of whether or not the Global 

Compact could be part of the purpose of the corporation, we must say ‘yes – but 

so could many other things, including its negation’. In conclusion: thus far, we 

have found nothing inherently constitutional about the Global Compact with 

regard to this category of substantive rules.  

8.3.3 Other Substantive Rules 

As far as the other two categories of substantive rules defined in subsection 7.5.1 

and 7.6.1 for states and corporations, respectively, are concerned, the Global 

Compact contains none of them. In this respect, it is dissimilar to constitutions.  
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8.4 Conclusion: Could Be Part of Constitution 

In this chapter, we have seen that the Global Compact has in common with 

constitutions the function of limiting the abuse of power by the corporation’s 

government (management). Like state constitutions, it also contains rules through 

which the corporation takes upon itself to respect certain rights, though not the 

rights of the creators of the constitution. The Global Compact has few things in 

common with ordinary corporate constitutions.  

Thus – this has already been said73 – the Global Compact is not the 

corporation’s constitution. However, if the corporation chooses to integrate the 

Global Compact into its constitution, it could be part of it.  

If the corporation wishes to make the Global Compact – or, for that matter, any 

code of conduct – into a legally binding commitment, then integrating it into its 

terms of incorporation is a good idea, for it then gains a status clearly recognized 

by any legal system where corporations have constitutions. Then, if the 

corporation violates its code of conduct, the legal system may provide remedies. 

Which parties can seek these remedies varies from one legal system to another – 

in some, perhaps only shareholders can appeal to the constitution – but at least the 

code gets some form of legal status.  

Of course, it is entirely possible that the corporation does not wish to be bound 

by its code of conduct, and in that case integration into the constitution is 

something the corporation should not do.  

In conclusion, a code of conduct can create a legal obligation to abide by it, if 

its is made into a part of a corporation’s constitution. Thus, the code can be 

enforceable.  

                                                 
73 8.1 above 
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9 Definition of Advertising 

9.1 Introduction 

Another area where a promise can create an obligation is that of advertising law. 

In many legal systems, a person can be responsible for promises it makes in its 

advertising, for instance, if its advertising is deceptive or unfair to competitors. 

The hypothesis in this chapter is that promising to behave in accordance with a 

code of conduct could be a form of advertising.  

9.2 Defining Advertising 

From a legal perspective, defining the concept of advertising is the easiest one so 

far in this paper. Whereas the definition of contract is the subject of a vast field of 

theory, and constitution has two legally important meanings, advertising is much 

less complex. Consequently, this chapter will not present much theoretical depth 

or difficulty.  

However, among the statutes regulating advertising that I have researched, few 

define the concept of advertising.74 Instead, they define and declare as prohibited 

misleading or deceptive advertising only. This is the case in German75 and US 

(federal) law76, which seem to assume that the definition of advertising is known.  

Council Directive 84/450/EEC is one exception to this tendency. It gives the 

following definition:  

For the purposes of this Directive … 'advertising' means the making of a representation in 

any form in connection with a trade, business, craft or profession in order to promote the 

supply of goods or services, including immovable property, rights and obligations77

Canadian law uses a similar definition.78 The above definition is also the one I 

will use.  

                                                 
74 Definitions of advertising may be rare in statutes, but it is, as far as I have been able to tell by 
my research, not even discussed in legal philosophy.  
75 UWG, §§ 3-4 
76 FTC Act of 1914, §§ 52, 55(a) 
77 84/450/EEC, Article 2 
78 Competition Act, section 52(1)(a) 
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9.3 The Term ‘Marketing’ and Swedish Law 

The Swedish Marketing Act, marknadsföringslagen (1995:450) contains the 

following definition of marketing in its 3 §: “I denna lag avses med … 

marknadsföring: reklam och andra åtgärder i näringsverksamhet som är ägnade att 

främja avsättningen av och tillgången till produkter.”, according to which 

marketing includes “advertising and other business activities aimed at promoting 

the sales and supply of products”. Unlike the other statutes I have referred to, the 

core concept is marketing, not advertising. In my opinion, this is a poor definition. 

Firstly, it includes too many activities of the company. If the statute is interpreted 

literally, even the manufacturing of goods could be an activity to promote sales, as 

would building the factory where manufacturing is to take place.  

Secondly, it corresponds badly with a common-language definition of 

marketing. One widely quoted – a quick Google will reveal as much – definition 

is that of the American Marketing Association: “Marketing is the process of 

planning and executing the conception, pricing, promotion, and distribution of 

ideas, goods, and services to create exchanges that satisfy individual and 

organization objectives.”79 The same meaning is reflected in various dictionaries. 

Thus, marketing usually involves different things than this legal definition allows 

for. 

9.4 Statements of Fact. Ambiguities. Omissions 

In many legal systems, not all forms of advertising have the capacity of being 

judged misleading. In both German and American law, for instance, only 

statements of fact can be considered misleading, meaning they must be 

objectively testable and possible to determine true or false.80 E contrario, this 

excludes pure value-judgments.  

Two other typical provisions of advertising law are relevant here. Firstly, if a 

representation is ambiguous, that is, has two or more meanings, then none of them 

must be misleading.81 Secondly, a piece of advertising can be misleading if vital 

information is omitted.82

                                                 
79 Kerin et al., p. 9, citing Bennet, Peter D., Dictionary of Marketing Terms, 2nd Edition, NTC 
Publishing Group 1995 p. 166.  
80 André 1984 pp. 36, 53 
81 André pp. 38, 51 
82 André p. 39, 51 
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10 Is a Code Advertising? 

10.1 Why Codes Are Adopted 

Why corporations use codes of conducts has, in the chapters above, not been 

relevant mere for the determination of whether the code is a contract or part of a 

constitution. From the definition of advertising above, though, the reasons for the 

corporation’s code suddenly matter. For an act to be advertising, it has to be done 

“in order to promote the supply of goods or services”. For the purpose of this 

chapter, I will assume that the code is adopted to serve this purpose. The theory is 

that having a code of conduct will help the corporation’s business (increasing 

sales and profits) by projecting a positive image of itself to the market.83 I will 

further assume that if the corporation voluntarily84 publishes its code or makes 

efforts to draw attention to its existence or contents, this too is done to serve said 

purpose. These assumptions are in line with the purpose and presuppositions of 

this paper – what I am interested in is a corporation’s promise to behave in a 

certain way.  

Other reasons for having a code are clearly possible and quite plausible. One is 

to control (or guide) employees and their conduct in order to shift responsibility 

for a violation of, say, environmental principles from the corporation to the 

employee. Such a reason is not what I am after here, though, for then the 

obligation to follow the code would rest on the employee, not the corporation.85  

10.2 Advertising the Code 

If a corporation has adopted a code of conduct for the purpose of improving 

business, then surely it will want to let the public know about it.86 This can be 

done in a number of ways.  

10.2.1 Matter of Fact 

One most straight-forward way of accomplishing this is by making the same 

promise to the market as to the UN. For example, in print or broadcast 
                                                 
83 Whether or not codes actually achieve this end is, for the present purpose, irrelevant. 
84 I consider mandatory registering a constitution (into which a code has been integrated) as 
involuntary publishing.  
85 Only the corporation’s obligation is to be discussed as stated in 1.3 above.  
86 The ethics of such advertising has been discussed, for example, by Mary Lyn Stoll in “The 
Ethics of Marketing Good Corporate Conduct”. 
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advertising, the corporation could state: “[Our corporation] supports the ten 

principles of the Global Compact in respect to human rights, labour rights, the 

protection of the environment and anti-corruption”87 or something to the same 

effect. To my mind, such a statement can be interpreted in two ways. Firstly, the 

statement is one of a matter of fact and can be true or false: either the corporation 

does support the Global Compact, or it does not. Whether or not the truth of 

statement can be objectively verified is more difficult, since supporting could 

mean both actively working to uphold the principles, and to merely have a 

positive view of the code.88 Secondly, the statement could be a promise, a 

statement about what the corporation intends to do. To express intension, 

however, perhaps the second sentence of the letter, “[we intend] to support and 

advance those principles within our sphere of influence” could be more suitable.  

In any case, if the corporation in such a fashion promises to do business in 

accordance with the Global Compact, and then in fact violates labor rights, this 

ought to be a form of misleading advertising. Thus, by promising to respect its 

code of conduct, or by claiming that it does, a corporation takes upon itself a legal 

obligation, stemming from marketing law, to do so. 

10.2.2 Value-Judgments  

Some marketing activities, however, are perhaps not as fact-oriented as the ones 

above. The corporation could, instead of promising explicitly to respect the 

principles of its code, express support for it in another ways. For example, the 

corporation could simply publish the Global Compact on its website, thus 

claiming merely that “businesses should support and respect the protection of 

internationally proclaimed human rights”89 and so forth. Corporate codes of 

conduct are often, as is the case here, sets of values (or perhaps more correctly, 

value-statements), characterized by words such as “should” and “ought”. In 9.4 

above, I noted that pure value-judgments cannot be judged misleading, and 

therefore cannot create legal obligations based on advertising law, which includes 

codes such as the Global Compact.  

                                                 
87 Quote from the sample letter sent to the UN, see Appendix 2.  
88 For the latter interpretation, see 10.3 below.  
89 Principle One of the Global Compact, in Appendix 1.  
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10.3 Misleading Effects of Value-Judgments 

Advertising a code of conduct can be misleading if the corporation says that it 

respects its code and then in fact does not. But there are some other grounds for 

advertising-law liability. Firstly, as my example in subsection 10.2.1 shows, 

expressions such as “support” can be ambiguous, and can be interpreted as a 

value-judgment or as a statement of fact. According to what was said in section 

9.4, an advertiser can be liable for a piece of advertising, of which only one 

meaning is misleading. Consequently, a corporation which in fact commits human 

rights abuses cannot avoid liability by asserting that its claim to support the 

Global Compact is merely a value-judgment, if it can in fact have two meanings, 

of which the second is actually incorrect. 

Secondly, omitting relevant information from one’s advertising can also be a 

cause for liability. I would assume that by having a code of conduct on its 

website, a corporation creates the impression that it actually follows it – even 

without saying that it does. Now, if the corporation regularly commits violations 

of the code, then this should be mentioned; otherwise, the corporation may be 

misleading the market my omitting information.90

10.4 Conclusion: Could Be Advertising 

In this chapter, I have shown that a code of conduct can be used in the 

corporation’s marketing. In so doing, the corporation exposes the code to the rules 

of marketing law which can create a legal obligation to follow it. Thus, by a code 

that is advertised can become enforceable.  

                                                 
90 9.4 above. 
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11 Key Findings 
The purpose of the paper was to challenge the notion that corporate codes of 

conduct are not enforceable. Above, I have identified three areas of law where a 

code can in fact create a legal obligation for the corporation. Here are the key 

findings of this paper. 

1. In many legal systems, a code of conduct could be binding for those 

who adopt them. It is not true that they are unenforceable. 

2. A code can create an obligation based on contract law, either if its 

adoption involves a promise to a specific counterpart, or if it is made 

part of another contract. 

3. Corporate law may also recognize a code of conduct as binding, if it is 

integrated into the constitution of the corporation.  

4. Finally, advertising law may make the corporation liable for the 

contents of the code, if it is advertised.  

5. To define contract as a legally binding promise is not accurate, as there 

are legally binding promises that are not contract such as constitutions 

and advertising. 

6. Existing legal-philosophy theories are not helpful in identifying 

constitutions or advertising.  
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12 Discussion and Further Research 
The conclusions listed above have some interesting implications. Firstly, it has 

been shown that corporations can intentionally make their code of conduct legally 

binding by incorporating it into a contract or its constitution. And this is perhaps a 

good course of action. By making its promise legally binding, a corporation taking 

its social responsibility seriously can increase the credibility and legitimacy of its 

code. But the implications go beyond appearance, for a binding code can also be 

enforced in court. For example, if a code is integrated into the constitution, then 

the corporation might be liable to the shareholders for violating it. It should be 

noted, however, that having a binding code does not by itself ensure effective 

monitoring of the corporation’s activities; nor is, I take it, a legal obligation 

necessary for compliance. 

Secondly, binding codes of conduct also have implications on the relationship 

between corporations and states. A more far-reaching code than that of the Global 

Compact could include provision like those found in state constitutions and 

perhaps create if not a state, then at least a legal system. A legal system can be 

said to consist of laws (rules); legislative, executive and judicial authorities; and 

forums where disputes can be settled. All these requirements could be met by 

some elaborate code of conduct which corporations voluntarily subscribe to. It 

could be organized by, for example, some association of corporations, who would 

then have their own legal system. Particularly for MNEs, it might be beneficial to 

supplement and perhaps even replace numerous local jurisdictions with one 

system.  

Finally, the legal status of codes of conduct also leads to some complex ethical 

questions. For example, does a legal obligation to respect human rights entail an 

equivalent ethical duty? Or, is there perhaps always, for corporations too, a moral 

duty to respect such rights, even with no code? Does an explicit promise to respect 

those rights make the moral duty more significant? Also, many corporations 

conduct business where human rights abuse and environmental impact et cetera 

are not important issues. If such a corporation adopts the Global Compact, for 

example, is it morally better than one that does not? What if the corporation 

conducts other immoral business, what is the value of a code about human rights 

in such a case? 



Chapter 12: Discussion and Further Research 62

The status of codes of conduct is thus far from certain, and there are great 

possibilities for future research on this topic.  
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Appendix 1: The Ten Principles of the UN Global 
Compact 

Human Rights 

Principle 1: Businesses should support and respect the protection of 

internationally proclaimed human rights; and  

Principle 2: make sure that they are not complicit in human rights abuses.  

Labour Standards 

Principle 3: Businesses should uphold the freedom of association and the effective 

recognition of the right to collective bargaining;  

Principle 4: the elimination of all forms of forced and compulsory labour;  

Principle 5: the effective abolition of child labour; and  

Principle 6: the elimination of discrimination in respect of employment and 

occupation.  

Environment 

Principle 7: Business should support a precautionary approach to environmental 

challenges; 

Principle 8: undertake initiatives to promote greater environmental responsibility; 

and 

Principle 9: encourage the development and diffusion of environmentally friendly 

technologies. 

Anti-Corruption 

Principle 10: Businesses should work against all forms of corruption, including 

extortion and bribery. 
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Appendix 2: Sample Letter91

Sample Entry Letter for COMPANIES ONLY 

 [Company letter-head] 

[Date] 

Kofi Annan 

Secretary-General 

United Nations 

New York, NY 10017 

USA 

 

Dear Mr. Secretary-General, 

I am pleased to confirm that _____ [name of company] supports the ten principles 

of the Global Compact in respect to human rights, labour rights, the protection of 

the environment and anti-corruption. With this communication, we express our 

intent to support and advance those principles within our sphere of influence. We 

commit to making the Global Compact and its principles part of the strategy, 

culture and day-to-day operations of our company and undertake to make a clear 

statement of this commitment - both to our employees, partners, clients and to the 

public. We support public accountability and transparency and will report on 

progress made in a public manner.  

Please find attached some general information regarding our company as well as 

the contact person responsible for contacts with the office of the Global Compact.  

Sincerely yours, 

 

[Signature] 

[Name Mr. /Ms. _____] 

[Title* CEO/Managing Director] 

* The letter must be signed by the highest executive in the company 

                                                 
91 Retrieved January 16, 2004 from  
http://www.unglobalcompact.org/content/AboutTheGC/HowToParticipate/sample.doc.  

http://www.unglobalcompact.org/content/AboutTheGC/HowToParticipate/sample.doc
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List of References 

Legislative Materials Etc. 

Canada 

Competition Act  

European Community 

Council Directive 77/91/EEC 

Council Directive 84/450/EEC  

Germany 

Gesetz gegen den unlauteren Wettbewerb, “UWG“ (Germany) 

Grundgesetz (1949) 

Japan 

Constitution of Japan (1946), 

Sweden 

Aktiebolagslagen (1975:1385), ”ABL”, ”the Corporations Act” 

Köplagen (1990:931), “the Purchase Act” 

Marknadsföringslagen (1995:450), ”the Marketing Act”  

Regeringsformen, “the Swedish constitution” 

Successionsordningen (1810:0926) 

Tryckfrihetsförordning (1949:105) 

Yttrandefrihetsgrunldagen (1991:1469) 

United States 

Federal Trade Commission Act, “FTC Act” 

Model Business Corporation Act, “MBCA” 

Sarbanes-Oxley Act of 2002 

United States Constitution (1787) 
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