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Abstract 

  
The thesis argues that, as a tradition, the concept of just war is socially and contextually 

sensitive and revisable. It explores the relevance of theory according to the dynamic 

changes in the nature of threats in the international arena and concludes that the just war 

tradition is still relevant to the contemporary modern threats that require an act of pre-

emptive warfare.  However, it needs some revision to be comprehensively applicable to 

the dynamic of modern threats and the nature of pre-emptive war. Due to the nature of 

pre-emptive war a nation launches the attack before the aggression from the other nation-

in-conflict erupts. The author, therefore, proposed several theoretical and procedural 

revisions in both the principle of “Jus Ad Bellum” and “Jus In Bello” using the method of 

reflective equilibrium to create a comprehensive “just” pre-emptive war doctrine as part 

of the development and dynamic in just war tradition.  

 

Key Words: Morality of war, Ethics of war, Just war tradition, Pre-emptive war, Just 

Pre-emptive war, Rights to national self-defense, Jus Ad Bellum, Jus In Bello, Jus Post 

Bellum, Warfare, International Security, Principle of Double-Effects, Reflective 

Equilibrium, Nuclear threats, Modern threats. 
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1. Background and source of problems 

Just war tradition provides rules for determining when it is justified to fight a war. But 

some have argued that the nature of contemporary war makes these rules obsolete. 

Several political scientists have argued that modern days prevailing threats in 

International affairs- i.e. terrorism and the development of nuclear weapons, have created 

a paradigm shift in international security. These current incidents also pose significant 

challenges toward international norms and ethics.  

 

As pre-emptive strike has also been justified from some particular nations in order to 

tackle such advent and imminent threats, the discussion whether there should be any pre-

emptive mechanisms to tackle imminent threats such as of the nuclear threat from Iran 

has also been initiated; I, then, would like to explore this morality of pre-emptive war 

waging mechanism and whether or not it is an ethically justified response to such threats. 

In order to do this, I am using the theory of Just war as a main theoretical approach 

toward the question. This is because, though, from both a historical and moral 

perspective, there is a strong presumption against the use of violence and aggression, just 

war theory deals with the justification for overriding this strong presumption and waging 

war. The main purpose of this paper is to explore how pre-emptive war launched by a 

nation can be just and whether or not the theory of just war is obsolete. 

2. Analytical Questions 

My work is an attempt to answer main questions as follow: 
 

1. How does just war tradition compromise the standpoint of pacifists and realists 

concerning war? Is war morally permissible? Why? Why not? 

 

2. How does the just war tradition sustain its relevance to a divided and dynamic 

world? Is the tradition obsolete because of the paradigm shift in international 

security?      

 

3. How can we justify pre-emptive war? 
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4. To what extent does the right to self defense allow pre-emptive war? How do we 

draw the line of threat? 

 

5. Why it is justifiable for a nation to launch pre-emptive war? 

 

6. What kinds of revision does the just war theory need to make it comprehensively 

and dynamically applicable to modern security threats and pre-emptive warfare? 

Why?  

3. Methodology 

The thesis starts from a philosophical analysis of the moral justification of warfare. The 

method of the thesis begins with an analytical interpretation of the formation and 

elements of just war tradition in order to serve as a ground for its application in 

contemporary security situations. Subsequently, I apply the tradition of just war into the 

notion of pre-emptive war, and analyze and evaluate its convergence. Then, I explore 

moral legitimacy of pre-emption and a specific case of nuclear weapon development by 

rogue states in various moral aspects.  

 

In the end, I use the applied ethics method of "reflective equilibrium" to analyze and 

construct a proposed doctrine revised specifically to be applied in the case of pre-emptive 

war. Using the reflective equilibrium method, I work back and forth among the principles 

in just war tradition, the judgments on modern threats, governmental responsibility and 

the right to self-defense; and arrive at coherent principles applicable to situations of pre-

emptive war. 

4. The Structure of the Thesis 

In the First Chapter, I discuss a tradition of just war in order to serve as a guideline for 

deeper evaluation and application of the tradition in the area of pre-emptive war in the 

latter chapters. Its main focus is to discuss the morality of war in two mainstream 

political perspectives to allow a clearer elaboration on theoretical foundation, 

development, elements and the application of the tradition of just war. It illustrated that 
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the tradition of just war is revisable and that the revisability of this tradition is significant 

for it to be a practical and ethical tradition of applied ethics of warfare.  

 

Chapter Two, I explore the relevance of the tradition of just war and pre emptive 

warfare. I argue that the just war tradition is still relevant to modern day conflicts that 

stress the necessity of pre emptive war; though there are specific criteria needed 

additionally for justification in order to make pre-emptive war a morally acceptable kind 

of war or a “ just war”. 

 

In Chapter Three, I propose a modified version of the just war doctrine to better suit the 

case of pre-emptive war using the method of reflective equilibrium and the domestic law 

enforcement analogy to construct a comprehensive “Just Pre-emptive war doctrine” as 

part of the just war tradition, representing the dynamic and development of the tradition 

that is still serving as a relevant and plausible moral guideline for the conduct of warfare.  
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Chapter 1: Morality of Warfare, the formation and t he 

elements of Just War Tradition1  

 
This chapter discusses the tradition of just war in order to serve as a guideline for deeper 

evaluation and application of the tradition in the area of pre-emptive war in the latter 

chapters. Its main focus is to discuss the morality of war in two mainstream political 

perspectives to allow a clearer elaboration on theoretical foundation, development, 

elements and the application of the tradition of just war. The contents and the discussion 

of the theoretical development of just war tradition in this chapter shall support my 

argument that just war tradition is an unsettled doctrine. It is open to interpretations and 

specification in order to be applied. As the tradition tries to compromise the two main 

perspectives of war, attempts to respond to the actual international phenomena and is, in 

fact, historically and culturally developed; there is possibility for it to be rationally 

changed and revised. The revisability of this tradition is significant for it to be the 

practical and ethical tradition of applied ethics of warfare. Therefore, in some 

circumstance, the act of pre-emptive warfare can be made morally permissible under the 

just war tradition.  

 

1.1 On War  

1.1.1 The state of Warfare 

The state of warfare is an actual, intentional, and widespread armed conflict between 

political communities.  Conflicts among individuals, gang fight or the dispute of none 

organized groups are not constituted as war. War is a phenomenon which occurs between 

political communities, defined as those entities which either are states or those intend to 

become states (as in the cases of civil war). Classical war is international war, a war 

between different states, like the two World Wars. But just as frequent is war within a 

state between rival groups or communities, like the American Civil War. Certain political 

                                                
1 I use the terms “just war tradition” and “just war theory” interchangeably  instead of a “ just war 
doctrine” because, according to Turner, the idea of “ just war” is not a doctrine, but a tradition 
including many doctrines from various sources  within the culture and various periods of 
historical development and representing variations in content. ( 1984: 12) 
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pressure groups, like terrorist organizations, might also be considered “political 

communities,” in that they are associations of people with a political purpose and, indeed, 

many of them aspire to statehood or to influence the development of statehood in certain 

lands. (Orend 2002)  

1.1.2 War in Pacifists' perspective 

Relying on Teichman's definition of pacifism as “anti-war-ism”; literally and 

straightforwardly, a pacifist rejects war in favor of peace. It is not violence in all its forms 

that the most challenging kind of pacifist objects to; rather, it is the specific kind and 

degree of violence that war involves which the pacifist objects to. A pacifist objects to 

killing (not just violence) in general and, in particular, she objects to the mass killing, for 

political reasons, which is part and parcel of the wartime experience.  In fact, it could be 

said that as generally, there are two kinds of modern secular pacifism to consider: (1) a 

more consequentialist form of pacifism, which maintains that the benefits accruing from 

war can never outweigh the costs of fighting it; and (2) a more deontological form of 

pacifism 2, which contends that the very activity of war is intrinsically wrong, since it 

violates foremost duties of justice, such as not killing human beings. (Orend 2005) So, a 

pacifist rejects war; she believes that there are no moral grounds which can justify 

resorting to war. War, for the pacifist, is always wrong. This deontological rejection of 

war makes the pure application of pacifist approach on war is not practical. I agree with 

Walzer that pacifism's idealism is excessively optimistic because it lacks realism. More 

precisely, the nonviolent world imagined by the pacifist is not actually attainable, at least 

for the foreseeable future. Since “ought” implies “can”, the set of “ought” we are 

committed to must express a moral outlook on war less utopian in nature. But what if the 

aggressor is utterly brutal, remorseless? What if, faced with civil disobedience, the 

invader “cleanses” the area of the native population, and then imports its own people 

from back home? What if, faced with economic sanctions and diplomatic censure from a 

neighboring country, the invader decides to invade it, too? We have some indication from 

                                                
2 I shall not discuss the religious forms of pacifism; although, they have been very influential 
historically, especially their Christian variants, as theoretical propositions. I believe the pacifist 
discussion religiously rest on core premises which are too contentious and exclusionary. But the 
Christian pacifist literature is a very rich source of information for those interested. 
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history, particularly which of Nazi Germany, that such pitiless tactics are effective at 

breaking the will to resist of even very principled people. The defense of our lives and 

rights may well, against such invaders, require the use of political violence. Under such 

conditions, Walzer says, adherence to pacifism might even amount to “a disguised form 

of surrender.” (Orend 2005) As a result, this pacifist tradition provides a potent moral 

critique of the security structures of the Westphalian and post-Westphalian international 

systems but offers little and impractical guidance to decision makers pursuing justice 

within and among states. While we are committed to morality in wartime, we are forced 

to concede that, sometimes in the real world, resorting to war can be morally justified. It 

is hard to see, e.g., how anything but war could have defeated the Nazis. Moreover, as 

pacifist would fail to resist international aggression with effective means, it ends up 

rewarding aggression and failing to protect people who need it.  

1.1.3 Realists' perspective on the Ethics of war  

 

As the most influential tradition in politic, realism expresses strong suspicion about 

applying moral concepts, like just war, to the conduct of international affairs; this is 

because they believe that moral concepts should be employed neither as descriptions of, 

nor as prescriptions for, state behavior on the international plane. Realists emphasize 

power and security issues, the need for a state to maximize its expected self-interest and, 

above all, their view of the international arena is anarchic, in which the will to power 

enjoys primacy. War is inevitable in an anarchical world system and can be resorted to if 

it serves national self-interest. In other words for the realist, the international stage of 

ultima ratio of power in international politics (Earle 1946; Palmer and Perkins 2002, 

183), war is an instrument of national policy (Palmer and Perkins 2002, 183) Moreover, 

once war has begun, a state ought to do whatever it can to win. In other words, “inter 

arma silent legs” (Walzer 2004, 5) or “all's fair in love and war.” During the grim 

circumstances of war, “anything goes.” So if adhering to the rules of just war tradition, or 

international law, hinders a state during wartime, it should disregard them and stick 

steadfastly to its fundamental interests in power, security and economic growth. Morality 

is a luxury states can not afford, for they inhabit a violent international arena, and they 
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have got to be able to get in that game and win, if they are to serve and protect their 

citizens in an effective way over time. States are not like “big persons”: they are creations 

of an utterly different kind, and we cannot expect them to live by the same rules and 

principles we require of individual persons, especially those in peaceful, developed 

societies. Morality is simply not on the radar screen for states, given their defensive 

function and the brutal environment in which they subsist. (Orend 2005) While this 

Realpolitik view may rarely be held as such, the process of totalization of war, the use of 

weapon of mass destruction and accepting the possibility of legitimacy in what non-state 

violent actors might do by way of arbitrary violence, tend in this direction. International 

politics is dominated by realism as several prominent classical realists and neo-realists 

are very influential in shaping the mind of leaders and they are, most of the time, the 

policy makers themselves, for example, Thucydides, Niccolo Machiavelli, Thomas 

Hobbes, Hans Morgenthau, George Kennan, Reinhold Niebuhr, Henry Kissinger and 

Kenneth Waltz.  

Sharing the view with Walzer (2004), I believe that only the Realpolitik view on war is 

not plausible. Contrary to realist’s perspective, I believe that states are in fact, responsive 

to moral concerns, even when they fail to live up to them. States, because they are the 

creation of individual persons, want to act morally and justly: it could not be otherwise. 

Any state which was motivated by nothing more than the struggle to survive and win 

power could not over time sustain the support from its own population, which demands a 

deeper sense of community and justice. Moreover, we must realize that sometimes the 

pretence regarding “the necessity” of state conduct in terms of pursuing power is 

exaggerated and rhetorical, ignoring the clear reality of foreign policy choice enjoyed by 

states in the global arena. States are not frequently forced into some kind of dramatic, do-

or-die struggle: the choice to go to war is a deliberate one, freely entered into and often 

hotly debated and agonized over before the decision is made. And this is leaving 

unspoken the argument regarding the defiant, Machiavellian amorality behind certain 

kinds of realism, and the moral caliber of the actions it might recommend on this basis. 

For example, if it is all about power and winning in the competitive struggle, does that 
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make it alright to unleash weapons of mass destruction? Commit genocide and just get rid 

of those bastards? (Orend 2005)  

1.2 What is ‘Just War’ tradition? 

 

The Just War tradition is a set of criteria that act as an aid to determining whether or not 

resorting to arms is the morally preferable course. On a more basic level it is a view that 

combines a moral abhorrence towards war and a readiness to accept that sometimes war 

is the lesser evil. "It is an attempt to distinguish between justifiable and unjustifiable uses 

of organized armed forces. Just War theories attempt to conceive of how the use of arms 

might be restrained, made more humane, and ultimately directed towards the aim of 

establishing lasting peace and justice." The justification in “just war” tradition can be 

either theoretical or historical. The theoretical aspect is concerned with ethically 

justifying war and forms of warfare. The historical aspect, or the “just war tradition” 

deals with the historical body of rules, doctrine, tradition, commentary or agreements 

applied or at least existing in various wars across the ages. For instance international 

agreements such as the Geneva and The Hague conventions are historical rules aimed at 

limiting certain kinds of warfare. It is the role of ethics to examine these institutional 

agreements for their philosophical coherence as well as to inquire into whether aspects of 

the conventions ought to be changed. (Moseley 2006)  

 

1.2.1 Just War Tradition: A hybridization of pacifism and realism 

 

From both historical and moral perspective, there is a strong presumption against the use 

of violence and aggression. The violent nature, aggressiveness and controversial social 

effects of warfare, raise troubling moral against such act. Just war tradition encompasses 

modern political doctrines which give a specific concept of how warfare might be 

justified, typically in accordance with a particular situation, or scenario. The tradition of 

just war has provided an alternative to these two main extreme perspectives of war in 

order to present a picture compatible with the problem of social facts. It attempts to think 

morally about armed conflicts as Aristotle (Tredennick, 1976), for example, wrote in the 
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Nicomachean Ethics, “we make war in order to that we may live at peace…Nobody 

chooses to make war or provoke it for the sake of making a war; a man would be 

regarded as a blood thirsty monster if he made [friendly states]… into enemies in order to 

bring about battles and slaughter.” (as cited in Karoubi, 2004) It justifies war whilst 

trying to preserve the pacifist’s idea of condemning war. It is the attempt to distinguish 

between justifiable and unjustifiable uses of organized armed forces, dealing with the 

questions of how and why wars are fought.  

 

Just war tradition could be considered as “Principled Realism” as well as a tradition that 

may be made compatible with pacifism because this tradition affirms international moral 

constraints on war. (Amstutz 1999: 100) In this respect, some other moral values- such as 

protection of the innocent, the recovery of something wrongfully taken, punishment of 

evil and the defense against aggression may justify the use of force and war. The just war 

tradition is significant because it provides a moral framework for defining and assessing 

the use of force. Fundamentally seeking to limit the violence of war by restraining the 

possibility to aggravate war, therefore the tradition provides norms for judging when war 

might be morally justified and in the event that it is justified how such war should be 

limited. The aim of the tradition is not to justify war but to bring international relations 

under the control of morality so that, if moral norms were followed faithfully and 

consistently by the disputing parties, it would reduce the risk of war.  

 

1.2.2 Theoretical background and development of Just War Tradition 

The just war tradition has enjoyed a long and distinguished pedigree. (Orend 2005) 

Whilst parts of the Bible hint at ethical behavior in war and concepts of just cause, the 

most systematic exposition is given by Saint Thomas Aquinas. In the Summa 

Theologicae, Aquinas presents the general outline of what becomes the just war tradition. 

In the light of Aristotelian thought, Aquinas gave a great impetus to the just war tradition 

by introducing the doctrine of double effect which seeks to explain the permissibility of 

an action that causes serious harm, such as the death of a human being, as a side effect of 

promoting some good end. It is claimed that sometimes it is permissible to cause such a 
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harm as a side effect (or “double effect”) of bringing about a good result even though it 

would not be permissible to cause such harm as means to bring about the same good end. 

This reasoning is summarized with the claim that sometimes it is permissible to bring 

about as a merely foreseen side effect a harmful event that it would be impermissible to 

bring about intentionally. According to the New Catholic Encyclopedia provides four 

conditions for the application of the principle of double effect: 

• The act itself must be morally good or at least indifferent. ( as applied in the 

principle of jus ad bellum: just cause and right intention) 

• The agent may not positively will the bad effect but may permit it. If he could 

attain the good effect without the bad effect he should do so. The bad effect is 

sometimes said to be indirectly voluntary. 

• The good effect must flow from the action at least as immediately (in the order of 

causality, though not necessarily in the order of time) as the bad effect. In other 

words the good effect must be produced directly by the action, not by the bad 

effect. Otherwise the agent would be using a bad means to a good end, which is 

never allowed. 

• The good effect must be sufficiently desirable to compensate for the allowing of 

the bad effect” (McIntyre 2006) 

Therefore, war can be “just” given this principle of double effect. His discussion both the 

justification of war and the kinds of activity that are permissible in war become the model 

for later scholastics and jurists to expand. For examples; St. Penafort, who elaborated the 

theory based on his position; Vitoria and Suarez, who fully developed the Just War 

theory by distinguishing between offensive and defensive wars in the sixteenth and 

seventeenth centuries, (Suarez 1944: Karoubi 2004, 5); Grotius, who wrote on the right of 

the nations to use force in self-defense in De Jure Belli Ad Pacis Libri Tres and 

introduced seven criteria for just war. (Karoubi 2004, 5) Moreover, in the twentieth 

century, the theory has also undergone a revival mainly in response to the invention of 

nuclear weaponry and American involvement in the Vietnam War. The most important 

contemporary texts include Michael Walzer's Just and Unjust Wars (1977), Barrie 

Paskins and Michael Dockrill The Ethics of War (1979), Richard Norman Ethics, Killing, 
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and War (1995), Brian Orend War and International Justice (2001) and Michael Walzer 

on War and Justice (2001), as well as seminal articles, including Thomas Nagel’s "War 

and Massacre", Elizabeth Anscombe’s "War and Murder", and a host of others, 

commonly found in the journals Ethics or Philosophy and Public Affairs. (Moseley 2006)  

Of all the theoretical development throughout the history; it is my thesis that Just War 

tradition is a compromise between the two main traditions of thought that dominate the 

ethics of war and peace-namely, Pacificism and Realism. It is also revisable as appeared 

in its development and formation described above. 

1.3 The elements of Just war tradition and its moral foundation 

Formerly, the just war tradition is divided into two parts- “Jus Ad Bellum”, the justice of 

going to war and “Jus In Bello”, justice in war time. Though, as the tradition is not a 

settled doctrine and is undergoing critical ethical reflection from historical reflections, the 

tradition of just war today can be meaningfully divided into three parts- adding in the 

“Jus post bellum”, which concerns the justice of peace agreements and the termination 

phase of war. 

1.3.1 “Jus Ad Bellum” 

“Jus Ad Bellum” concerns with the justice of resorting to war in the first place. It can also 

be called “war decision law”, as it deals with the guidelines before resorting to war. Made 

according to the principle of double effects, the “Jus Ad Bellum” included the flowing six 

norms: 

1. Just cause: The aggravation of war must be legitimate. This is the first step for an act 

of war to be morally good or at least indifferent accordingly to the principle of double 

effects- war must be legitimized with legitimate and morally good cause. In the same 

way Aquinas discussed of the permissibility of self-defense in the Summa Theologica 

(II-II, Qu. 64, Art. 7), the legitimacy of war is to deter aggression, to defend lives, to 

defend against unjust attack, or to right a grievous wrong. Though, these good effects of 

war- as to save lives, protection against unjust attack and aggression must be produced 

directly by the action which is war itself.  
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 Therefore, as Aquinas's discussion continues, a justification is provided that rests on 

characterizing the defensive action as a mean to a goal that is justified; the act of war, 

since one's intention is to safe their own citizen’s lives against unjust attack, is not 

unlawful, seeing that “it is natural to everything to keep itself in being as far as 

possible.” In this respect, I believe that although the tradition of just war does not 

specify what constitutes a just global order, the effort to alter territorial boundaries by 

force or to extend political and economic control in foreign lands is considered unjust. 

Aggression is immoral and gives rise to a just cause to resist by force. (Amstutz 1999, 

101) That is why ever since 1945 the United Nations Charter accepts the legitimacy of 

"self-defense" and even of "collective self-defense" - that is, agreements between 

countries that if one is attacked, the others would rise to its defense as a rightful cause 

to wage war. (Wallerstein 2002) 

2. Right intention: The decision to go to war must be made with morally appropriate 

motivation, which is to restore a just peace or to defend lives. This is in order to ensure 

that the act itself is done in accordance with the principle of double effect of good 

intention. According to Aquinas, war is justified provided one does not intend to wage 

it. The agent may not positively will the bad effect but may permit it.  Otherwise the 

agent would be using a bad means to a good end, which is never allowed. Aquinas 

observed that “nothing hinders one act from having two effects, only one of which is 

intended, while the other is beside the intention.”   

 His doctrine of double effect therefore assumes the following scenario:  

 Agent X is considering performing an action T, which X foresees will produce both 

good/moral/just effects J and bad/immoral/unjust effects U.  

 The principle of double effects permits X to perform T only if:  

 T is otherwise permissible; 

  X only intends J and not U 
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  U is not a means to J and the goodness of J is worth, or is proportionately greater than, 

the badness of U. 

 Assume now that X is a country and T is war. The government of X, contemplating war 

in response to an attack by aggressor country Y, foresees that, should it embark on war 

to defend itself, civilian casualties will result, probably in both X and Y.  

 The doctrine of double effect stipulates that X may launch into this defensive (and thus 

otherwise permissible) war only if:  

 a. X does not intend the resulting civilian casualties but rather aims only at defending 

itself and its people 

 b. Such casualties are not themselves the means whereby X's end is achieved 

 c. The importance of X's defending itself and its people from Y's aggression is 

proportionately greater than the badness of the resulting civilian casualties. (Orend 

2005) 

 The doctrine of double effect, in making these claims, refers to common shared 

principles regarding the moral importance of intent, of appealing to better expected 

consequences, and insisting that bad not be done so that good may follow from it. 

Accordingly, war in which considered as an act of self-defense may have two effects: 

one, the saving of lives or the protection against unjust attack and aggression; the other, 

the slaying of the aggressors. As long as war declared are done under the “ right” 

intention as to defend lives and restore just peace, without the intention to aggress war 

itself, war can be lawful. 

3. Proper authority and public declaration: The decision to war must be made and 

conducted by the appropriate authorities, according to the proper process, and made 

public, notably to its own citizens and to the enemy state(s).  This rule focuses on the 

righteous of decision makers, decision making process and its implementers. Basing on 

the liberal internationalism assumption that peace and democracy are two sides of the 
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same coin, the notion that democracies do not go to war with each other is one of the 

most widely accepted and empirically verified "laws" that exists in the field of political 

science. Scholars refer in shorthand to this argument as the "democratic peace," and it is 

part of a wider set of liberal theories of international relations. Liberal states, founded 

on such individual rights as equality before the law, free speech and other civil liberties, 

private property, and elected representation are fundamentally against war and are 

therefore desirable as a prerequisite of proper authority in war decision making. When 

citizens who bear the burdens of war elect their governments, wars waging become less 

desirable. For this reason, some government has to publicly justify its decision to go to 

war to both its own people and the international community as to gain support 

politically, economically and morally. Furthermore, as citizens appreciate that the 

benefits of trade can be enjoyed only under conditions of peace war is preferably 

avoided and would likely be considered as last resort of national policy. Thus, the very 

existence of liberal states, such as the United States, the European Union and others, 

makes for peace. And so peace and democracy are two sides of the same coin.  

4. Last resort: The decision to war must be made as last resort. To ensure the fulfillment 

of the principle of double effect that tries to avoid bad effects as much as possible. A 

state may resort to war only if it has exhausted all plausible, peaceful alternatives to 

resolving the conflict in question, in particular diplomatic negotiation. One wants to 

make sure something as momentous and serious as war is declared only when it seems 

the last practical and reasonable attempt at effectively protecting lives and resisting 

aggression. 

5. Reasonable hope of success: The use of violence should not be futile and the war 

declared must have foreseeable success. This is to ensure that the principle of double 

effect is and can be applied practically. It is to ensure that the practicality dimension of 

war is also taken into consideration and calculation when waging war. It is also 

constitutes as another constraint in aggressing war.  

6. Limited objectives and proportionality: A state must, prior to initiating a war, weigh 

the universal goods expected to result from it, such as securing the just cause, against 
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the universal evils expected to result, notably casualties proportionally. This is also 

observed by Aquinas in the principle of double effect as one of the conditional for the 

permissibility of an action that would produce both good and bad effect such as an act 

of war or aggression. To him, the permissibility of self-defense or to wage war to 

prevent one’s nation is not unconditional and yet, though proceeding from a good 

intention, an act may be rendered unlawful if it be out of proportion to the end. 

Wherefore, if a man in self-defense uses more than necessary violence, it will be 

unlawful, whereas, if he repel force with moderation, his defense will be lawful. 

Therefore, the good effect of war waging must be sufficiently desirable to compensate 

for the allowing of the bad effect accordingly to the principle of double effect 

mentioned earlier(c. The importance of X's defending itself and its people from Y's 

aggression is proportionately greater than the badness of the resulting civilian 

casualties). (Orend 2005) 

It is worth noting that, in my opinion, these six principles of “Jus Ad Bellum” are the 

most significant principles in preliminarily justifying warfare. Regardless of how conduct 

of war is justly handled or the post- agreements are justly established, if the war is not 

justified or fulfill these six principles at the first place, the war is not just. In applying, the 

theory insists all six criteria must each be fulfilled for a particular declaration of war to be 

justified: it is all or no justification. Just war tradition is thus quite demanding, though, in 

the same time, interpretative, giving the weight to the subject matter. It is important to 

note that the first three of these six rules are what we might call deontological 

requirements, otherwise known as duty-based requirements or first-principle 

requirements. For a war to be just, some core duty must be violated: in this case, the duty 

not to commit aggression. A war in punishment of this violated duty must itself respect 

further duties: it must be appropriately motivated, and must be publicly declared by 

(only) the proper authority for doing so. The next three requirements are consequentialist: 

given that these first principle requirements have been met, we must also consider the 

expected consequences of launching a war. Thus, it attempts to provide a common 

sensible combination of both deontology and consequentialism as applied to the issue of 

war. (Orend 2005) 
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1.3.2 “Jus In Bello”  

“Jus In Bello” refers to justice in war, to right conduct in the midst of battle.  It can also 

said to be a “war–conduct law” because it establishes norms governing the use of force in 

war time. There are two distinguished set of rules in “Jus In Bello”, namely, the external 

and internal “Jus In Bello”. External, or traditional, “Jus In Bello” concerns the rules a 

state should observe regarding the enemy and its armed forces. Internal “Jus In Bello” 

concerns the rules a state must follow in connection with its own people as it fights war 

against an external enemy. (Orend 2005) 

There are several rules of external “Jus In Bello”: 

1. Obey all international laws on weapons prohibition, for example, chemical and 

biological weapons, are forbidden by many treaties  

2. Discrimination and Non-Combatant Immunity-military force and the use of (non-

prohibited) weapons must be applied only against those who are, in Walzer's words, 

“engaged in harm”. Thus, when they take aim, soldiers must discriminate between the 

civilian population, which is morally immune from direct and intentional attack, and 

those legitimate military, political and industrial targets involved in rights-violating 

harm. While some collateral civilian casualties are excusable, it is wrong to take 

deliberate aim at civilian targets.  

3. Proportionality- soldiers may only use force proportional to the end or the goal they 

seek to realize.  

4. Benevolent quarantine for prisoners of war (POWs). When the soldiers of the opposite 

side surrender and become captives-as they cease lethal threats to basic rights, they are 

to be provided with benevolent—not malevolent—quarantine away from battle zones 

and until the war ends, when they should be exchanged for one's own POWs. 

5. No Means Mala in Se. (Orend 2005) For this rule, Soldiers may not use weapons or 

methods which are “evil in themselves”-mass rape campaigns; genocide or ethnic 
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cleansing; using poison or treachery (like disguising soldiers to look like the Red 

Cross); forcing captured soldiers to fight against their own side; and using weapons 

whose effects cannot be controlled, like biological agents. 

6. No reprisals. A reprisal is when country A violates “ Jus In Bello” in war with country  

B. Country B then retaliates with its own violation of “ Jus In Bello”, seeking to 

chasten A into obeying the rules. There are strong moral and evidentiary reasons to 

believe that reprisals do not work, and they instead serve to escalate death and make the 

destruction of war increasingly indiscriminate. Winning well is the best revenge. 

Internal “Jus In Bello” essentially boils down to the need for a state, even though it's 

involved in a war, nevertheless to still respect the human rights of its own citizens as best 

it can during the crisis.  (Orend 2005) 

1.3.3 “Jus Post Bellum”  

“Jus Post Bellum” concerns with justice of peace agreements and the termination phase 

of war. It seeks to regulate the ending of wars, and to ease the transition from war back to 

peace. It aims to create “just peace” and seeks to find ethical “exit strategy” from war. As 

this principle is recently added up, the formation of this principle is not yet settled. 

Though, it is worth mentioning the proposed principles to be put in under this bracket 

such as: 

1. Proportionality and Publicity: Peace settlement should be measured and reasonable, as 

well as publicly proclaimed. 

2. Rights Vindication: Secure those basic rights- human rights to life and liberty and 

community entitlements to territory and sovereignty, of whose violation triggered the 

justified war.  

3. Discrimination. Distinction needs to be made between the leaders, the soldiers, and the 

civilians in the defeated country one is negotiating with.  
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4. Punishment of those who are responsible for aggravating war such as leaders and 

soldiers. We must note that the punishment is only done toward the losing side.  

6. Compensation: Financial restitution may be mandated, subject to both proportionality 

and discrimination.  

7. Rehabilitation: In order to prevent the emergence of new conflicts and war in the post 

war countries. They may involve: demilitarization and disarmament; police and judicial 

re-training; human rights education; and even deep structural transformation towards a 

minimally just society governed by a legitimate regime. This is, obviously, the most 

controversial aspect of jus post bellum.  

Conclusion:  

Just War tradition compromises the controversial view of warfare of the two mainstream 

political camps: Pacifism and Realism.  The discussion on the theoretical development 

and its foundation shall illustrate that the tradition is open to interpretation according to 

its broad ethical and moral foundation of the principle of double effect. The tradition is 

also revisable- as there is a continuation of including the last elements of the doctrine (jus 

post bellum) in order to maintain its relevance in contemporary international affairs. 
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Chapter 2: Pre-Emptive war and Just War Tradition: Ethical 

Foundation, Applications and Challenges 

 

This chapter discusses the relevance of the tradition of just war and pre-emptive warfare. 

It argues that the just war tradition is still relevant to modern day conflicts that stress the 

necessity of pre-emptive war; though there are specific criteria needed additionally for 

justification in order to make pre-emptive war a morally acceptable kind of war or a “ just 

war”. Therefore, apart from applying the tradition of just war in justifying and acting as 

moral guidance to the adoption of pre emptive strike in this chapter. It will also explore 

moral legitimacy of pre-emption in various ethical and moral aspects that are used as 

foundation for just war tradition. These principles will be applied to specific case 

scenario of pre-emptive warfare; namely, in response to specific nuclear development 

threats at the last part of this chapter. 

 
 
2.1 Just war tradition and Contemporary international security paradigm  
 
Although traditional warfare have been the most important type of military conflict since 

the nation states emerged in the mid seventeen century; in the recent decade the 

challenges from nuclear weapons development and terrorist networks have challenged 

not only the scope of warfare but also the relevance of just war tradition. (Zupan 2004, 

Epilogue) This is because just war theory is the traditional approach taken to questions of 

the morality of war. It provides rules for determining when it is justified for a nation to 

fight a war, but war today is far from traditional. Several political scientists have argued 

that modern days prevailing threats in international affairs- i.e. terrorist and the 

development of nuclear weapons, have created paradigm shift in international security 

and, therefore, the existing rules of just war is not applicable to such changes. 

 

For example, Reisert and Barkin(2004) argued that just war tradition is obsolete because 

the category of “war” that it reifies is no longer an appropriate baseline from which to 

judge morality in the use of force in international politics. The concept of war, used in 

just war tradition, is problematic for two reasons: it is dichotomous and it is state-centric. 
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It is dichotomous in that it allows for only two states of being, war and not-war. Any 

activity that does not meet the definitional requirements of war is thus not-war, and is 

assumed to be a state of peace. War is state-centric in that it is assumed in just war 

tradition to be an activity conducted between states. A just war is one in which a state is 

acting response to a provocation by another state. An unjust war is a war of aggression, 

but aggression in this logic is an activity between states. The scope of war in this respect 

does not cover aggression between a state and a group or groups of international terrorists 

or other actors that are not defined by national boundaries. Moreover, the scope of just 

war tradition may not be sufficient to tackle the problem of pre-emptive warfare as 

genocidal and aggressive regimes may require the use of Pre-emptive military force that 

is not strictly in self-defense, as just war tradition requires. 

 
It is true that war has been deeply affected in recent years by a variety of social and 

technological developments in areas such as international terrorism, the global human 

rights movement, economic globalization, nuclear and military technology development; 

though, I still maintain that just war tradition remains viable and, indeed, remain as 

important and applicable as it has always been. The above binary problem of the states of 

war and peace or what is called the dichotomy of just war tradition has been tackled with 

the extension of the tradition to include “Jus Post Bellum”. It is recently established to 

concern with the period in between war and peace.  Moreover, state-centric is also not a 

problem since the scope of the tradition is open for interpretations. Just war tradition has 

defined war as prolong armed conflicts between political communities not among nation 

states. (1.1.1)  

 

The just war tradition is also still relevant to contemporary warfare (pre-emptively and 

passively) between nation states and terrorist groups. Moreover, it is also a set of 

guidelines that include the importance of trust, political credibility, the complication of 

domestic obligations and the clashes between different values or civilizations that play 

significant roles in determining the morality and legality of contemporary pre-emptive 

warfare. However, we must take specific distinctions between passive and active warfare 

and the question of how to interpret and apply the tradition into action into account.  
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2.2 Pre-Emptive Warfare 
 
The difference between ‘pre-emptive’ and ‘preventive’ warfare in the certainty of an 

attack is widely distinguished- a preventive war is a war in which one state attacks 

another under the proclamation of preventive self-defense; while a pre-emptive war 

concerns an imminent attack, preventive war takes place with no military provocation. In 

fact, U.S. Secretary of State Daniel Webster had articulated a set of demanding criteria 

for acting with a 'necessity of self-defense'—in particular for a legitimate use of pre-

emptive force since 1841. Pre-emption, Webster said, is justified only in response to an 

imminent threat; moreover, the force must be necessary for self-defense and can be 

deployed only after non lethal measures and attempts to dissuade the adversary from 

acting had failed. Furthermore, a pre-emptive attack must be limited to dealing with the 

immediate threat and must discriminate between armed and unarmed, innocent and 

guilty. 

 

However, it is my contention that the different between pre-emptive war and preventive 

war is semantic. Contemporarily, pre-emptive wars are declared without military 

provocation from the conflicted nation, pre-emptive warfare is “de facto” an active kind 

of war, for example, the attack on Osiraq nuclear facility. It is done without a prerequisite 

of warfare and, yet, being called a pre-emptive war. Therefore, both kinds of war, 

preventive and pre-emptive, are responses to imminent threats or attacks.  The term pre-

emptive war today is used interchangeably with the concept of war waged in an attempt 

to prevent, defend, repel or defeat an imminent offensive or invasion of an impending 

(allegedly unavoidable) war as preventive war is said to be for. In response to the 

contemporary security threats, the act of pre-emptive warfare is provoked not only as a 

response to the attack but as pre-emptive action to prevent devastating effects from the 

future and foreseeable unjust attack. However, the International Law only allows passive 

warfare that acted upon or as a response to the existed warfare or aggression that has 

already started. As the International Court of Justice spelled out exactly what no nation 

can legally do in light of its commitments to uphold the U.N. Charter; pre-emptive 

warfare is sometimes problematic to be considered as an act of lawful self defense 
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according to Article 51 of the United Nations Charter that only allows an act of war as a 

response to an armed attack..  

 

Yet, the problem of determining the imminent and extreme threat remains the subject of 

disputes. Many states do not support the idea of pre-emption since it theoretically could 

apply to any alleged threat years on the future. This is why I am enthusiastic to search for 

a comprehensive theory consistent with the just war tradition to prevent such adverse 

effect. In the nest part, I will apply the principles existed in just war tradition to the case 

of pre-emptive war. This is so that I can analyze and evaluate whether or not such 

tradition can comprehensively prevent us from end up punishing the innocent and 

defenseless not for what they have done or are doing but for what they might have done 

or could do by waging pre-emptive war.  

 
Just War tradition and “Pre-emptive warfare” 
 
2.3 Principle of “Jus Ad Bellum” and “Pre-emptive war” 

As mentioned before that the most significant and controversial principle in Just War 

tradition concerns with the principle of “Jus Ad Bellum”. In terms of pre-emptive 

warfare, the interpretation and application of “Jus Ad Bellum” is very contentious and 

necessary because it deals with the justification for overriding strong presumption against 

the use of force. Therefore, the interpretation of “Jus Ad Bellum” shall be applied to the 

case of pre-emptive warfare as followed:  

2.3.1 “Just Cause” 

The norm of providing “just cause” to wage war is the most important since it sets the 

tone for everything which follows, especially in term of pre-emptive war. According to 

the main ethical ground of “just cause” is to reduce bad consequences of war by limiting 

the reasons for states to resort to war; states may launch a war only for the right reasons 

which are self-defense from external attack; the defense of others from such; the 

protection of innocents from brutal, aggressive regimes; the resistance of aggression, 

which is the use of armed force in violation of someone else's basic rights (Orend 2005);  
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and punishment for a grievous wrongdoing which remains uncorrected. It has to be 

immediate. It has to be such that the costs of delay are unbearable.  This defense though, 

can be done only as a response to the open aggression. In other word, it can only be done 

as post-aggression. This is because post- aggression war has empirical and evidential 

proofs of its defensive act, whereas in pre-emptive war, it is very hard to prove whether 

the act is done by defensive or offensive cause. It is less complicated to seek just causes 

to resort to war as one actually waits for aggression to happen and defend one’s nation 

than anticipating aggression before the actual aggression happen. Even though, there is a 

need for pre-emptive war for self defense and for government to fulfill its obligation to 

protect the innocents; the scope of “just cause” in just war tradition does not cover the 

case of pre-emption. This is because in the case of pre-emptive warfare, the threats are 

uncertain. In pre-emptive war, we attack a potential threat, something that could, or could 

not happen in the future, a threat that some people may know, or may not know about. 

 

Therefore, I conclude that the conventional “just cause” doctrine used in just war 

tradition is still relevance but may not serve as a complete doctrine for justifying war that 

is waged in advance of actual aggression. This is because “just cause” doctrine used for 

conventional passive warfare does not give inclusive guidelines to how the war can be 

initiated prior to the outbreak of aggression. A specific “just cause doctrines” for pre-

emptive war is then necessary to be revised and constructed specifically into the tradition 

of Just warfare. The borderlines and the mechanism to determine specific kind of threats 

justifiable to pre-emptively prevent and the likelihood that these threats will be realized 

are needed. In order to set up such mechanism, several additional issues needed to be 

solved; firstly, what is constituted as self-defense? ; Secondly, what constitute as such 

threats that require pre-emptive attack? ; And thirdly, how can one calculate the 

likelihood that the threat will be realized?  

 

2.3.2 “Right intention”   

The guideline to take the intention of a nation wages pre-emptive war through the 

morally appropriate actual motivation framework into consideration is still plausible. In 
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fact, the principle of right intention allows pre-emptive war. We can see from the analogy 

to determine the permissibility of action under its foundation, the principle of double 

effects, is basing on a hypothetical assumption of action basing on intention and 

predication of particular agent as mentioned in 1.3.1/ 2.  

As long as pre-emptive wars declared are done under the “right” intention to defend lives 

and restore just peace, without the intention to aggress war itself, war can be lawful. 

Though, the limitation to evaluate the morally appropriate motivation to restore just 

peace or to defend lives is more complex as in pre-emptive war all are based on 

prediction. Unrests and threats to lives have not yet manifested, but are foreseen. The 

complexity in applying this principle is, then, similar to the questions arose for 

determining just causes in terms of the probability of the threats- the accuracy of 

predictions and how far should we base our own actions on prediction, distrust and 

suspicion.  

This is not to mention that in term of the passive war it is already difficult to evaluate or 

distinguish actual motivations from ulterior motives, such as a power or land grab, or 

irrational motives, such as revenge or ethnic hatred, are ruled out. If another intention 

crowds in, moral corruption sets in. In fact, International law does not yet include this 

rule, probably because of this evidentiary difficulties involved in determining a state's 

intent. Though, I believe that some set of indications should be established and, in fact;  

even though this principle does not have its de jure effect, it does have de facto effect as 

states actions or policies are used to draws states’ intent. 

2.3.3 “Proper authority and public declaration” 

A state may go to war only if the decision has been made by the appropriate authorities, 

according to the proper process, and made public, notably to its own citizens and to the 

enemy state(s). Even just causes cannot be served by actions taken by individuals or 

groups who do not constitute an authority sanctioned by whatever the society and 

outsiders to the society deem legitimate. For the passive warfare, it is justifiable that the 

“appropriate authority” is usually specified in that country's constitution. As John Locke, 

and the U.S. Founding Fathers, declared: governments are instituted among people to 
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realize the basic rights of those people. If governments do so, they are legitimate; if not, 

they have neither right nor reason to exist. This is vital: from the moral point of view, 

only legitimate governments have rights, including those to go to war. We need a theory 

of legitimate governance to ground just war tradition, and Aquinas perhaps saw this more 

clearly than any classical member of the tradition. This connection to legitimacy is 

consistent with the perspective on war offered so far. War, at its heart, is a violent clash 

over how a territory and its people are to be governed.  

Based on international law, it seems like there are three basic criteria for a legitimate 

government. If these conditions are met, the state in question has rights to govern and to 

be left in peace. They are as follows. First, the state is recognized as legitimate by its own 

people and by the international community. There is an unforced general peace and order 

within that society, and the state is not shunned as a pariah by the rest of the world. 

Second, the state avoids violating the rights of other legitimate states. In particular, 

legitimate governments do not commit aggression against other societies. Finally, 

legitimate states make every reasonable effort to satisfy the human rights of their own 

citizens, notably those to life, liberty and subsistence. States failing any of these criteria 

have no right to govern or to go to war. We can speak of states satisfying these criteria as 

legitimate, or “minimally just,” political communities. (Orend 2005) Though, it might be 

arguable for the legitimacy of passive war that it is sufficient to focus only between the 

legitimacy of the conflicted parties.  

I believe that for the pre-emptive war which is of an active kind, this is not sufficient, 

given that international politics is driven by “reason of state”; in other words, national 

interest. Moreover, as some say that the International affairs is occupied by 

“Machiavellian princes who would do what (they say) they have to do- worldly prudence 

triumphed over worldly justice; realism over what is seen as naïve idealism. It is not 

enough for any constitutionally legitimate state to have the full authority to actively wage 

war under its justification of defending its own people and its country as it may lead to a 

collapse of the international “nation-states” system that has been implemented after the 

Treaty of Westphalia.  
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2.3.4 “Last Resort”  

The commitment to make war the last choice of all plausible, peaceful alternatives in 

order to make sure something as momentous and serious as war is declared only when it 

is the last practical and reasonable shot at effectively resisting aggression is still very 

relevant to the case of “just” pre-emptive war. In fact, it should be stressed more in the 

case of pre-emptive war along with a clearer borderline set up to define what is 

considered as an exhaust of alternatives- to what point the state can aggress war in order 

to defend its people or to deter aggression. The implementation of other peaceful 

alternatives should be publicized and implemented with full and sincere attempt to make 

them work before the use of pre-emptive war. Though, this does not mean that state 

should negotiate and settle with an act of terror or threats at all cost. There shall be a 

specific line to define what enough is, and most importantly the mutual understanding of 

the use of legitimate borderline should be publicized and widely accepted in international 

arena. 

2.3.5 “Probability of Success” 

In the case of applying it is still applicable to apply principle to pre-emptive war. I would 

argue that this principle is still relevance but not comprehensively suitable for pre-

emptive war. It needs revision due to the limited scope of success to concerns with 

military activities. The “de facto” example of how this principle is limited to military 

might is the fact that in the current application, this clause has not yet been put into the 

international law concerning right national declaration of war. Because according to the 

International Law commission, this clause would limit the small and less powerful 

country from waging war which is an act of discrimination. 

 

The definition of success that is limited to military victory can still be used to ensure that 

the use of force in this case is not futile. However, we must acknowledge that the 

probability of success of pre-emptive war should not be limited to the aspect of military 

might or capacity of a nation launching pre-emptive war to win over the other side of the 

conflict. It deals with the important issues such as what does one mean as success or the 

objective of pre-emption?  
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Consistent to the issue of “right intention”, in pre-emptive war “success” means 

defending lives and retaining peace. Therefore; the legitimacy and practicality of means 

to achieve such goals need to be evaluated. The focus of this clause should not be limited 

to only the evaluation of military strength; but also the “probability” of achieving the aim 

of pre-emptive war which is to defend one’s nation from prevalent and emerging threats. 

In this way, we can use this principle to evaluate and justify pre-emptive warfare and 

include it in the international law. Moreover, it should be noted that, in pre-emptive war, 

the right of each nation, the probability and practicality of the mechanism to defend 

themselves; all should be focused equally; not only one way or another.  

2.3.6 “Proportionality” 

Prior to initiating a war, states must weigh the universal goods expected to result from it, 

such as securing the just cause, against the universal evils expected to result, notably 

casualties proportionally. Only if the benefits are proportional to, or “worth”, the costs 

may the war action proceed. (Orend 2005) The universality of the principle must be 

stressed, since often in war states only tally their own expected benefits and costs, 

radically discounting those accruing to the enemy and to any innocent third parties. This 

principle can be applied to the case of pre-emptive warfare when the war waged is 

universally recognized as proportionate. 

2.4 Principle of “Jus In Bello” and “Pre-emptive war” 
 

For the case of pre-emptive war, it seem like most of the norms included in the principles 

of “jus in bello” can be applied to justify the acts of preemption; though, the main moral 

conditions that must be observed in the conduct of pre-emptive war can not be justified if 

the pre-emptive war cannot fulfill this particular principle:  

 

2.4.1 “Discrimination and Non-Combatant Immunity” 

 

The weapons used in war must discriminate between combatants and non-combatants. 

Non-combatants are never permissible targets of war, and every effort must be taken to 

avoid killing them. According to Walzer (2004), discrimination and Non-Combatant 
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Immunity-military force and the use of (non-prohibited) weapons must be applied only 

against those who are “engaged in harm”. Thus, when they take aim, soldiers must 

discriminate between the civilian population, which is morally immune from direct and 

intentional attack, and those legitimate military, political and industrial targets involved 

in rights-violating harm. While some collateral civilian casualties are excusable, it is 

wrong to take deliberate aim at civilian targets. Thus, in the case of pre-emptive war, how 

can we define which is considered as combatant or who are “engaging in harm” since the 

harm has not yet commit? The application of “Jus in bello” in pre-emptive war is very 

controversial given this complications; therefore, it is necessary to find a  ground for 

defining and justifying what exactly is considered combatant and non-combatant in the 

case of pre-emptive warfare. 

Up to this point, we can see that the principle of just war alone can not solely be applied 

to the case of pre-emptive warfare. Moreover, it left out several significant questions 

toward justifying the morality of pre-emptive warfare. Therefore, we should now explore 

some significant moral principles of the pre emptive attack in order to try to compromise 

such principles with the principle of just war so that we can construct a more 

comprehensive moral guidance to the act or pre-emptive war. 

“The specific necessity and moral justification of pre-emptive war”  

Maintaining what I have stated before, the necessity and justification should be analyzed 

on case by case basis for pre-emptive warfare. This is according to the uniqueness in 

terms of the nations and its relations to the world; time, context and dynamic of the 

international affairs. Though, this does not mean that we can not construct a set of 

universal principle for it to be applied. It is worth noting that there are four shared 

elements additionally to the tradition of just war that needed to be taken into account 

when drawing the line to justify pre-emptive warfare in any case scenarios: 

1. The nature and magnitude of the threat involved 

2. The likelihood that the threat will be realized unless pre-emptive action is taken 

3. The availability and exhaustion of alternatives to using force; and 
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4. Whether using pre-emptive force is consistent with the terms and purposes of the 

U.N. Charter and other applicable international agreements. (Sofaer 2003) 

As a response to the national uniqueness and contextual distinctions in the international 

affairs and in order to illustrate a clearer application of these elements, I shall analyze 

these principles with the specific case scenario. Beside, I will also tie the relevant basic 

moral principles to the applications of these principles in the next part.   

2.5 Specific case scenario:  Nuclear developments in Rogue states “Nuclear Iran” 

2.5.1 “The nature and magnitude of the threat involved”  

2.5.1.1 Nuclear weapon development 

Since a nuclear weapon with a small yield is significantly more powerful than the largest 

conventional explosives, single nuclear weapon is capable of destroying an entire city. 

According to its power, nuclear threat is undoubtedly more destructive and less 

controllable then those of conventional ones because a nuclear blast is an explosion with 

intense light and heat, a damaging pressure wave and widespread radioactive material 

that can contaminate the air, water and ground surfaces for miles around. (Turner 1984: 

8) Significant amounts of radioactivity and pulses of electromagnetic energy can kill 

outright at high doses and cause illnesses, including cancer, at lower doses. Weapons of 

mass destruction, the destruction from nuclear weapons does not discriminate 

noncombatants from combatants. The use of nuclear weapon is not only deemed to 

violate the principle of proportionality but also the principle of discrimination according 

to the just war tradition. Moreover, due to its destructive ability, it is unavoidable for a 

nation to pre-emptively defend itself before the nuclear attack. After its first use during 

World War II which resulted in the immediate deaths of around 100,000 to 200,000 

people and even more over time, the international community realized that the existence 

of nuclear weapons posed a new and fearsome threat to modern civilization and that it 

was vital to treat them differently from “conventional” non nuclear weapons. Several 

international treaties are established to bad the expansion of its technologies due to its 

powerful destructive effects.  
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2.5.1.2 Iranian Regime’s behavior: Rogue states? 

Over the last few years, the international community has been criticizing Iran of 

becoming a Rogue states according to a number of alleged actions. For instances, its 

support and arming of  Hezbollah3 against Israel, and its support and arming of Shi’ite 

groups such as the Supreme Council for the Islamic Revolution in Iraq (SCIRI) which 

have been implicated in terrorist and sectarian violence in Iraq. It is also alleged to have 

sent Revolutionary Guard Special Forces into Iraq to fight Coalition forces directly. The 

Iranian regime is further accused of human rights abuses during crackdowns on students, 

opposition groups and the followers of the Bahai’i faith within Iran. Moreover, the nation 

has been widely criticized on its extremist political regime, especially after Ahmadinejad 

has been elected as the national president. This is because, formerly, Iranian political 

regime had been balanced out between unelected extremist conservative religious leader 

or the supreme leader who is in fact an absolute ruler- responsible for the delineation and 

supervision of the general policies of the Islamic Republic of Iran and a Commander-in-

Chief of the armed forces, who controls the military intelligence and security operations; 

and the moderate elected president, who is in fact the highest state authority after the 

Supreme Leader and is responsible for the implementation of the Constitution and for the 

exercise of executive powers. As now, Iran is running by a president who said that the 

Holocaust was a "myth" and that Israel should be "wiped off the map" along with its 

conservative supreme religious leader, Iranian policies can easily become unpredictable, 

undemocratic and illegitimate. Moreover, according to the level analysis of causes of war 

introduced by Mingst (2004: 204), Iranian regime can be considered as potential threat to 

peace since, firstly, on the individual level, there is a sign of aggressiveness of its 

political leader from his political statements; and secondly, on the state and societal level, 

the former balancing mechanism between the extremist religious conservative and a 

moderate political leader is disappeared.  
                                                
3 The group calls for the destruction of the state of Israel. It regards the whole of Palestine as 
occupied Muslim land and it argues that Israel has no right to exist. The US and Israel view it as a 
terrorist group. The UK says the military wing of Hezbollah is a terrorist group, but not the 
political side of the organization. Human Rights Watch accused it of war crimes in a report issued 
on August 5, 2006.  The UN Security Council resolutions call for armed militia groups like 
Hezbollah to disarm.  ( BBC 2006) 
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2.5.1.3 Possession of nuclear weapons by Iran: Possible?   

With war in Iraq looming and North Korea defiantly pursuing its own nuclear program, 

another nuclear crisis seemed to be happening in Iran. According to Iran, its nuclear 

program is deemed for peaceful purposes and fatwa against nuclear weapons has been 

issued by the Supreme Leader, Ayatollah Khameneiit. Iranian’s nuclear development is, 

though, still this issue is the most controversial and constitutes the issue that Iran is most 

widely condemned for. As reported in BBC News (2007), the West says that Iran cannot 

be trusted because it hid an enrichment program. The International Atomic Energy 

Agency (IAEA) inspections since 2003 have revealed almost twenty years of nuclear 

activities which are in breach of the Non-Proliferation Treaty (NPT), to which Iran is a 

signatory. The IAEA inspectors reported that Iran had repeatedly lied about the extent of 

its programs and had even destroyed a facility at Lavizan-Shian to avoid it being 

investigated. Iran rejected the international offers to stop it development and in August 

2006, it argued it had a right to develop the full nuclear fuel cycle and claiming that it 

was not developing nuclear weapons but was following a purely peaceful program. This 

last point contradicted previous report in TIME (Calabresi, 2003) that Iran is "extremely 

advanced" and involves "hundreds" of gas centrifuges ready to produce enriched uranium 

and "the parts for a thousand others ready to be assembled" and that it would have a 

weapon within a matter of months.  

2.5.2 “Self defense” and “the likelihood that the threat will be realized” 

2.5.2.1 Iran and nuclear weapon: Threat? 

According to the last discussion, though, it is not certain that Iran possesses the 

technology to produce nuclear weapons; there is a certainty on its intention to obtain such 

technology. The possession of such technology by Iran can pose threat to international 

community in 2 scenarios; first on the basis of the use of such weapons by the state itself 

and by supplying the weapons for other groups to launch unjust attack; and secondly, on 

the capability to secure the technology from fatal accident and the leakage into wrong 

hands, such as terrorists groups.  Since these different areas of threats; the calculation of 
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its likelihood has to be made accordingly to each causal threat. Though, as the relevant 

cases for pre-emptive war to defend one self is only in the first scenario, therefore I shall 

explore only this point in dept.  

On this first scenario, 2 points of analysis is needed; firstly, does Iran have capacity to 

produce the weapon, and secondly, if it does have the capacity would it produce the 

weapons and use them for destructive purposes? We need empirical data, to assess 

Iranian capacity before we can assume the answer for the second question. However, the 

availability of the data is not quite obvious and most of the time is very controversial and 

a subject to estimation and manipulation. 

 “The latest estimate from the International Institute for Strategic Studies in 

London (in its 2007 annual review) says: "If and when Iran does have 3,000 

centrifuges operating smoothly, the IISS estimates it would take an additional 9-11 

months to produce 25 kg of highly enriched uranium, enough for one implosion-type 

weapon. That day is still 2-3 years away at the earliest." ….The head of the IAEA 

Mohamed ElBaradei said on 24 May 2007 that Iran could take between 3 and 8 years 

to make a bomb if it went down that route. ….Other experts also think it could be a 

long time. Norman Dombey, Professor Emeritus of Theoretical Physics at Sussex 

University said: "It would probably take about two years to install and run [the 3,000 

centrifuges] and another two before they could enrich enough uranium for one 

weapon."” 

We need a mechanism to determine the credibility of the data. Though, we already have a 

legitimate organization such as the IAEA to handle the data, the capability of Iran is still 

a myth. Nevertheless, the atrocity of nuclear weapons calls for the next step of evaluation 

without the absolute data on Iran’s capacity; whether or not its government is going to 

produce and use its potential capacity for destructive acts. Assuming that it has the 

willingness to produce the weapon, Iranian government is not trusted not to use the 

weapon in a wrong way due to its past dishonesty in handling nuclear technology and its 

present, internationally regarded as undemocratic extremist, regime that has always been 

supporting terrorist groups. The likelihood of the nation utilizing nuclear weapon for 

destructive purposes is unpredictable due to its structurally undemocratic regime. 
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However, according to its political stances, there is a tendency that its decision can be as 

aggressive as its attitude.    

2.5.2.2 The need for “self defense” 

The devastating effects of nuclear weapon justify the right to pre emptive self defense- it 

is irreparable to allow the attack to happen.  Moreover, the legitimacy of the claim of self 

defense is subjected to the likelihood of the realization of threats. Intelligence reports 

about Iran's capacity to produce nuclear weapons aimed at Israel are becoming ominous. 

Unless diplomatic pressure causes the Iranian mullahs to stop the project, Iran may be 

ready to deliver nuclear bombs against Israeli civilian targets within a few short years. 

Some Iranian leaders, such as former president Hashemi Rafsanjani, have made it clear 

that this is precisely what they intend to do. Killing 5 million Jews would be worth losing 

15 million Iranians in a retaliatory.  Currently, portrayed by western media, nuclear Iran 

constitutes a serious and imminent threat, not only to the Middle East, but to the entire 

world. Therefore, there are two main stakeholders of this threat, first Israel- age old 

enemy that Iranian leader has recently delivered a political statement disapproving its 

existence; and secondly international peace and security- inclusive of the Middle East and 

other nations at stake of the attack and at stake of massive and destructive effect of 

nuclear weapons.  The right to self defense justifies pre-emptive strikes in 2 levels- the 

individual country’s right to self-defense against the imminent and direct unjust attack 

and the international community’s right to collective self defense. 

 

The right to self-defense in the first level justifies pre-emptive war due to the prima facie 

obligation of a national government to protect its own citizens when their security is at 

stake, and the threat that poses “necessity of self-defense, instant, overwhelming, leaving 

no choice of means, and no moment of deliberation”. Taking the analogy of pre-emptive 

war as self-defense to Augustine’s paradigmatic situation involving three persons: A 

criminal who is attacking or about to attack a second person, the innocent victim, and a 

third person, an onlooker, on whose behalf Augustine offers his thoughts. According to 

Augustine, the onlooker must take both side into considerations and then intervene 

between the armed and unjustly aggressive criminal and the innocent and weaponless 
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victim, defending the latter. (Johnson 1984, 3-4)i The rules are the same when force is 

used to protect another country from danger. Generally, the defendant must have a 

reasonable belief that the third party is in a position that would have the right of self 

defense. Pre-emptive war is justified under the condition that it is done as a defensive 

mechanism for the innocents from the unjustly aggressive attack. As "rogue state" 

normally fail to put "us on notice before they strike”, it is then justify for pre-emptive war 

against them. Moreover, the consequence of the nuclear weapon is too destructive to 

allow the attack to happen before we start defending ourselves. A successful case of the 

pre emptive attack against the threats from nuclear development is the Israeli attack 

against the Osiraq nuclear reactor in 1981 serves to buy time for the striker. In the case of 

Osiraq, the first modern conventional strike on a nuclear reactor, the strike bought Israel 

at least five to ten years of reprieve from an Iraqi nuclear threat. (Ford 2004: 19) 

 

Formerly, the right to collective self defense is exercised in the even of an armed attack 

(ICJ. 1986 Para. 195: 105); though, similar to the right to individual self defense in the 

case of nuclear weapon development, the magnitude of nuclear weapon is too disastrous 

to wait for the arm attack to occur. Besides, Middle Eastern states can hardly establish a 

nuclear "balance of terror" with Iran in order to prevent themselves from the possible 

unjust and unannounced attack. (Inbar 2006)ii Therefore, the international convention 

should allow the right to collective defense as pre emptive strike as in response to some 

circumstances. 

 

2.5.3The availability and exhaustion of alternatives to using force 

The EU-3 (Britain, Germany and France) negotiated with Iran until August 2005 to try to 

end its full nuclear development activities. In September 2005 the IAEA Board of 

Governors found Iran in breach of the NPT and reported Iran to the UN Security Council 

in February 2006. In June 2006 the Security Council called on Iran to reinstate its 

suspension of uranium enrichment and reprocessing, and to reconsider construction of its 

heavy water reactor (which is unnecessary for power generation but would be a key to 

producing weapons grade uranium). It was also asked to ratify and implement the NPT’s 
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additional Protocol which would allow for snap inspections as well as other transparency 

measures. In May 2006, the U.S. offered to negotiate directly with Iran and allegedly 

offered to lift most of its sanctions, support Iran’s entry to the WTO, provide it with state-

of-the-art light water nuclear plants and a nuclear fuel supply guarantee as incentives for 

fulfilling the demands made by the Security Council the following month. Iran rejected 

the offer in August 2006, arguing it had a right to develop the full nuclear fuel cycle and 

claiming that it was not developing nuclear weapons but was following a purely peaceful 

program. 

Though, it seem that neither sanctions nor diplomatic negotiations worked in the past, 

some still argue that the West should impose tougher sanctions on Iran for its refusal to 

comply with the Security Council and the IAEA. Tougher non-military sanctions could 

include: a wider travel ban on officials, a ban on exports to Iran of refined oil products 

(Iran has insufficient refining capacity to meet domestic petrol demand), an international 

arms ban, UN weapons inspections similar to those organized in Iraq and, at the severest 

end of the scale, an international ban on purchasing Iranian oil. These are the available 

alternatives to the use of pre emptive forces. Though, the scale and level of the use of pre 

emptive forces may varies. It does not necessarily require a full scale of attack to tackle 

with the nuclear development crisis in Iran. As stated before, the successful case to 

prevent the nuclear disaster can be done by attacking the nuclear facility or reactor alone 

such as the case of Osiraq; though, the principle of last resort should still be 

implemented. Before attacking Osiraq, Israeli policymakers attempted diplomatic 

coercion to delay Iraq’s nuclear development. Concurrent with diplomatic actions, Israeli 

planners developed a state of the art military plan to destroy Osiraq. Israeli decision 

makers attempted to counter Iraq’s nuclear plans diplomatically for seven years before 

concluding a military option was the only appropriate solution. (Ford 2004: 7-19) iii  

 

2.5.4 Whether using pre-emptive force is consistent with the terms and purposes of the 

U.N. Charter and other applicable international agreements. 

As stated in the previous paragraph, the use of pre-emptive force does not necessarily be 

the full scale attack. It could be done by targeting particular facility to prevent the attack. 
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Though, any pre-emptive attack conflicts with the UN Charter, Article 51. Iranian 

introduced uranium hexafluoride gas into some centrifuges at an undisclosed location to 

test their ability to work is a blatant violation of Nuclear Non-Proliferation Treaty. It is 

interesting to see if it is possible that the pre-emptive action could be considered as a 

punishment for the breaching and enforcement mechanism to implement the treaty more 

effectively, which will be analyzed in the next chapter. 

Conclusion: 

Though, still relevance to the cases of pre emptive strikes, there are specific criteria 

needed additionally to justify pre-emptive war. As explored on the application of the 

theory and the specific case of Iran nuclear threats, there are several area that the just war 

tradition needed to cover. To be exact, the coverage of just cause and the extent of 

defense, and the concepts of proportionality, proper authority and probability to success 

according to the specific change of the nature of nuclear threats. 
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Chapter 3: Just Pre-Emptive War doctrine: A Reflective 

Equilibrium of Just War Tradition, National Interes t, Power 

and Modern Threat4 

 

In this chapter after the examination of the theoretical applicability of the just war 

tradition to pre-emptive war and to specific cases of contemporary threats such as nuclear 

weapons development, I shall propose a modified version of the just war doctrine to 

better suit the case of pre-emptive war. The modified proposal will not only be suited to 

justifying the act of pre-emptive war but also set out the normative guidelines and set up 

borderlines for declaring and conducting “just” pre-emptive war as a response to 

contemporary international threats. I shall incorporate the method of reflective 

equilibrium and the domestic law enforcement analogy as the main approaches to the 

construction of my proposals in this chapter. In the end, these proposed revisions will 

bring about a comprehensive “Just Pre-emptive war doctrine” as part of the just war 

tradition, representing the dynamic and development of the tradition that is still serving as 

a relevant and plausible moral guideline for the conduct of warfare.  

 

3.1 Reflective equilibrium 

Consistent with what I argued in the first chapter, that the just war tradition is revisable 

and contextually sensitive, I shall employ the method of reflective equilibrium as the 

groundwork of a proposal for a specific “just” pre-emptive war doctrine. This is because 

reflective equilibrium is a state of balance or coherence among a set of values arrived at 

by a process of deliberative adjustment among general principles and particularities, it is 

also not static and will change contextually.(Norman 2003) In ethics, some 

foundationalist approaches take some subset of our moral beliefs as fixed or unrevisable. 

Other foundationalists at least claim that some subset of our moral beliefs are 

immediately or directly justified or warranted and serve as the basis on which all other 
                                                
4 The idea of adopting the method of reflective equilibrium to the just war tradition derived from 
Danial Zupan’s Epilogue in War, Morality and Autonomy: An Investigation into Just War 
Theory.  
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beliefs are justified. Still others take some subset of our beliefs as at least justifiable 

independently of any other moral beliefs, even if they are justifiable in light of either 

necessary or contingent views of the person or of human nature or through appeals to the 

logic of moral discourse (Timmons 1987). I agree with Norman (2003) that, reflective 

equilibrium, however, singles out no such group of privileged or directly justified beliefs, 

distinguishing itself from all these forms of foundationalism.  

Moreover, according to Scanlon (2002), the equilibrium deliberation helps us come to a 

conclusion about what we ought to do when we had previously been unsure. We arrive at 

an optimal equilibrium when the component judgments, principles, and theories are ones 

that seem settled and practical at the time because they have the highest degree of 

acceptability and credibility for all of us. Using the method of reflective equilibrium, we 

work back and forth among the principles of just war tradition, the judgment of modern 

threats, governmental responsibility and the right to self defense; we can arrive at 

coherent principles applicable to situations of pre-emptive war. To arrive with acceptable 

coherence, it is required that our principles not only be consistent with each other (a weak 

requirement), but that some of these principles provide support or provide a best 

explanation for others. (Norman 2003)   

 

3.2 Reflective Equilibrium modification for Just Pre-emptive war doctrine 

 

In this part, I shall suggest additional principles and paradigm shifts to the conventional 

just war tradition. 

 

3.2.1 Just Cause for Pre-Emptive war: Self Defense, Domestic analogy and public 

declaration  

As just war tradition is a set of rules governing the right to aggravate aggression 

internationally; one can assume that the theory is also used to govern the right to national 

self defense in the case of pre-emptive war. In the previous chapter, I illustrated that 

defense against aggression represents a paradigm case of just cause to use force. In this 

chapter, influenced by Walzer’s view (2004) that, just war theory owes much of its moral 
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force to analogical reasoning about domestic law enforcement, I will incorporate his 

analogy to international affairs to create a borderline of justified self defense principles. 

Though, I realize that there are no world sovereign and no world police force. I follow 

Zupan’s argument(2004)  that, despite these points of disanalogy between the 

international and civil realms, between war fighting and law enforcement, the 

justification to use force in either realm follows from deep moral principles, having to do 

with resistance to unjust coercion, that transcend the civil/international distinction.  As 

such, the pursuit of a reflective equilibrium to justify our response to severe threat is an 

eminently legitimate endeavor aimed at illuminating those shared principles.  Though, the 

problem of pre-emptive war lies with what should be considered “Morally justified” pre-

emptive self defense. In the case of nuclear threats, the severity of the problems can bring 

about just cause for pre emptive act, but the threats we are facing now are less certain. 

The attack has not yet been launched but we are fear of its possibility. Yet, how can we 

justify our action to self-defense against something that we are not yet certain will 

happen?  

 
3.2.1.1 Conceptual transformation 
 
As argued in chapter two, the current “just cause” paradigm in today’s just war tradition 

only cover the cases of open aggression where the aggression has already erupted. We 

must extend the principle of just cause to cover the cases of national right to defense 

against the modern day potential threats such as nuclear weapons or terrorist attacks. In 

order to do this, we must first, extend the principle of just cause to include national right 

to self defense against imminent threats. This is justifiable because the conceptual 

framework of national defensive right from imminent threats in international realm is 

drawn from the morally accepted governmental impure paternalistic5domestic 

legislations. National governments are morally obligated to create and enforce this kind 

of legislation that restricts citizens from committing acts that pose imminent harm/ threat 

                                                
5 Strictly speaking, paternalism refers to cases where we restrict agent X on grounds of benefiting 
agent X (this is pure paternalism). But we sometimes also talk about paternalism in an impure 
sense, when we have in mind restricting X (e.g. a cigarette manufacturer) on grounds of 
benefiting Y (a smoker). ( O’Neill 2005) 
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to others; such as the law against drunk driving, conspiracy law, gun control and 

restriction on rights to own potentially dangerous animals; such as Breed Specific 

Legislation or Dangerous Dogs Act 1991(Morton 2005). The case of “just” pre-emptive 

strike is similar to this kind of law because; it is a response to a not yet happened, but 

foreseeable potential imminent threat. A drunk driver has not yet hurt anyone; though, the 

right of individual to defend him/herself from the drunk driver’s driving activities has 

transcended to the state to punish the drink driver in order to protect other citizen that 

maybe potentially effected by road accident causes by the drunk driver. He can be fined 

or jailed for an action that has not yet harmed anyone but is agreed to be potentially 

harmful. We can justify and extend the paradigm of “just cause” to cover a nation’s pre-

emptive self defense as the citizens have transfered their rights to their government to 

protect them from potential foreseeable harm and threats such as the use of nuclear 

weapon from a rogue state. It is a prima faci obligation of national government to protect 

its own people. It should possess the right to national self defense and, therefore, can 

“justly” wage pre-emptive war to fulfill such obligation. 

 

In these legislations, the rights to pre-emptively defend one self is transferred to states to 

enforce the law prohibiting the right of an individual to associate with actions that are not 

yet causing harm to others but pose a potential threat to them. However, this is a 

disanalogy because we do not have a world government for a nation to transfer its right to 

implementation and enforcement of legislation to protect their nations. Therefore, I 

propose that the right to self defense is attached to a nation; it can act to defend itself 

from imminent threats by launching pre-emptive war if necessary. In contrast to domestic 

law enforcement, the nations enforce this law upon one another.  Given this proposal, 

there are pragmatic questions needed to be tackled. How do we regulate the perception of 

a threat, when it is often defined by the eye of beholder? How can we be sure that threats 

are defined justly? Where do we draw the line between nuclear power for “peaceful” 

purposes and for the production of weapons? 
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3.2.1.2 Pragmatic Proposal 

To answer the questions above, I shall also apply the domestic law enforcement analogy 

to a pragmatic side of “just cause”. We must establish certain rules and borderlines that 

are mutually constructed and publicly declared6 and acknowledged by the members of 

international society, to set normative guidelines of what the state can and can not do or 

should not do, similar to domestic legal codes. This establishment of borderlines of 

national conduct has been successfully and widely adopted, for example, the Conspiracy 

law was used at the Nuremberg Trials for the Nazi leadership who were charged with 

participating in a "conspiracy or common plan" to commit international crimes. This was 

controversial because conspiracy was not a part of the European, civil law tradition. 

Nonetheless, the crime of conspiracy continued in international criminal justice, being 

incorporated into the international criminal laws against genocide. (Fichtelberg 2006)In 

the area of threats, the international community can also establish convention or 

international agreement on what acts are considered aggressive threats and what not. 

However, the process of drawing the line of imminent threats that justify attack has to be 

created contextually and carefully. To establish this, the comparison of international to 

civil order is crucial to the theory of aggression…Every reference to aggression as the 

international equivalent of armed robbery or murder, and every comparison of home and 

country or of personal liberty- negative and positive freedom, and political independence, 

relies upon what is called the domestic analogy.  Our primary perceptions and judgments 

of aggression are the products of analogical reasoning.  When the analogy is made 

explicit…the world of states takes on the shape of a political society the character of 

which is entirely accessible through such notions as crime and punishment, self-defense, 

legal codification and enforcement, and so on. (Walzer 1977: 58)  

 

Inasmuch as we draw the line of threats and declare the codes of conduct, we must 

declare and codify the responses or punishments toward the aggressor nation, just like in 

domestic legal enforcement. In this way, a nation’s right to attack the aggressor that 

violates such agreements can then be morally and legally justified. Moreover, the 

declaration of the right of nations to launch pre-emptive attack to punish the violator will 

                                                
6 Derived from the discussion with Gijs Van Donslaar. 
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not only justify pre-emptive attack from the threatened nation; it will also deter the nation 

from crossing the line and limit the right to resort to force, diminishing the use of force in 

the international realm.  

3.2.2 Double Justification of Proper authority 

In the case of adopting the principle of rightful authority to the case of pre-emptive war, 

there is no theoretical challenge. The legitimate authority as defined in the previous 

chapters (1.3.1 (3) and 2.3.3) is still relevant and served as crucial element to the “just” 

pre-emptive war. Though, there is a pragmatic problem in adopting this principle in pre-

emptive war from the lack of authority in the international arena. Therefore, in this part, I 

propose that legitimate authority for preemption regarding its controversies and 

implications to international norms then needs “double justification”.  I shall propose that 

in the case of “Just Pre-emptive war” there are two levels of justification a nation must 

seek for in order to declare a justified pre-emptive war, for which I have coined “double 

justification”. 

The first level of justification is that the authority that will conduct and decide on 

declaring and waging war has to meet the conventional proper authority and public 

declaration. (1.3.1 (3) and 2.3.3) Though, in the case of pre-emptive war, such legitimate 

authority must possess the second level of justification which is the international or 

collective justification. The rightful authority that is pursuing pre-emptive war must be 

consistent with the international norms and be warranted from international community. 

Within the scope of my extension, a nation must declare its plan to defend itself from 

severe threats to the public- domestically and internationally. It can only resort to war 

under the condition that the international community agrees on its pledge of just cause- 

right to defense and its actions, which, according to the extension in the previous part, 

shall be outlined by the convention. This is to prevent the adverse effect of driving 

international affairs to be in the state of all against all, because apart from having to seek 

legitimacy and approval of its decision to wage war domestically, a nation pursuing pre-

emptive war must seek international approval and cling on to its agreed convention as 

well.  

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



THE MORALITY OF PRE-EMPTIVE WAR                                      

SARUNSIRI   SRIMUANG 

47 

 

Up to this point, one may argue that this mechanism has already been in place; yet, it is 

not practical. A nation like the United States can be deemed as legitimate authority to 

launch war; though, it does not have to seek international approval, as it has overridden 

the UN process which is deemed to be an international legitimizing mechanism according 

to the second level of justification in my proposed “double justification” criteria. 

International politics is a stage where “the strong do what they can; the weak suffer what 

they must” (Thucydides 1954:7), “universal moral principles cannot be applied to the 

actions of states” (Morgenthau 1954:9), and “justice is at issue only among equals in 

power”. (Donnelly 2000: 169) These lines of thought are consistent with the problems 

raised in the case of the lack of the world government as presented in the following 

section. 

3.2.1.1 Morality in Anarchy? 

Even though, I had argued that a nation has right to launch pre-emptive war to defend 

itself, one may still argue based on the practicality of the proposal that may pose adverse 

effect on international system. 

 
“International Society is…a society without central authority to 

preserve law and order and without an official agency to protect its member 

in the enjoyment of their rights. The result is that individual states must 

make the preservation and improvement of power position a primary 

objective of their foreign policy”  

       (Spyman 1942:7) 

How can we allow nations to pre-emptively wage war in international affairs since all 

nations are driven by power and national interest?  Moreover, as we are trapped in 

security dilemma (Waltz 1979:111) which security of one nation means threat or 

insecurity to another (Cohen 1987: 29) A clear example is the case of nuclear 

development. One of the reasons, Iran and North Korea are pursuing their nuclear 

weaponry development is to create nuclear umbrella ensuring that their nations can be 

secured from the nuclear power nation such as the United States of America that indicts 
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them of being part of the“axis of evil”.7  This line of reasoning, though, can be refuted by 

the fact that; even though, a nation state must act accordingly to its interest, it does not 

mean that its interest can not be defined morally. Historically, living in security dilemma 

paradigm did not bring about sustainable security or national interest. Proven from post-

European Union era versus the pre-European Union era, cooperation and peaceful co-

existences sustain national security and interests.  Moreover, as rational actors in 

international affairs, national leaders and national foreign policies can be moral and 

ethical. This is because, consequentially, morality and ethics legitimize and grant power, 

credibility and legitimacy to the leaders and their policies. Moreover, moral and ethical 

policies, domestically and internationally, warrant soft power (Nye 2004), which is far 

more sustainable and powerful than military power, especially in the international realm, 

to those who conduct them. Power and ethics then are not necessarily mutually exclusive. 

The remaining controversy of mechanism is then basing on the “proper authority” and the 

“right intention” which will be discussed in the next part. 

 

Moreover, I shall point out that in the current context of globalization, global 

interdependency and contemporary threats, actions such those condoned by U.S. foreign 

policy are proven to be undermine themselves. The nation has lost its economic 

competitive edge and strength, trust and credibility or soft power focusing on wars in 

international arena. Besides, its seemingly unjust action has also created more threats and 

insecurity to the nation. Moreover, if we look into the origin of the phrase “the strong do 

what they can; the weak suffer what they must”, we can see that Athens, who stated this 

in the Melian dialogue had lost to Sparta in the end because of its negligence in ethics 

and morality. Ethics and moral justification of a states conduct are, then, very significant, 

not only in the domestic sphere but also in the international sphere. Additionally, as 

Aristotle stated that, “War is not as a supreme end but only as serving the needs of the 

end”, if states need to go war to defend their nations and sustain their interest; any states, 

no matter big or small; powerful or weak, must seek “double justification” in order to 

                                                
7 Though, one may shift the discussion to the right to possess nuclear technology. Given that both Iran and 
North Korea had ratified the Non Nuclear Proliferation treaty, their actions are still deemed illegitimate in 
this discussion. 
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wage justified pre-emptive strike as it is a prerequisite to ethical and moral policies, 

which are crucial for states to achieve the ends of security and national interest. 

 

3.2.3 Right intention for pre-emptive war: A reflective equilibrium of domestic law 

enforcement, war-conducts, proportionality, proper authority and intention 

This principle rules that even if we have just cause, we can not use it as a cloak for other 

aims. Though, similar to the complexity in justifying just cause on the basis of 

uncertainty of threats, the principle of right intention is more complex in the sense that it 

is difficult to distinguish actual motivations of a nation pursuing pre-emptive war from its 

ulterior motives. Is the war aged for hegemony or survival? (Chomsky 2003) In fact, the 

evaluation of intention is always complex. However, this does not mean that we can not 

establish norms governing it or evaluate intention of states in international affairs. This is 

because a state’s actions or policies can be used to draw its intent.  

I proposed the extension of basic assumption to adopt the domestic law enforcement 

analogy, and evaluate intention by looking at the conduct of war, proportionality, the 

suitable employed personnel and the circumstantial evidence. Besides, we can even 

consult previous agreements such as international conventions, or past agreements made 

to deter aggression that justify the right to national self-defense, as proposed in the just 

cause discussion ( 3.1.1), to evaluate whether or not the nation is waging pre-emptive war 

basing on the right intention. For example, the case of Osiraq can be deemed as an action 

established from right intention.8. As Israel aimed to defend its nation from the attack of 

nuclear weaponries developed by the Iraqi government; the Israeli government launched 

the attack on the nuclear facilities to prevent further development of the base facilities of 

weaponries development. The war conduct was limited to tackling the nuclear threat and 

the intention was clearly limited to self defense. The employed personnel to tackle the 

case were legitimate as they were a small group of people specialized in attacking 

military targets. Besides, there is no further evidence proving that the decision was 

                                                
8 Though, I have not yet concluded that this example of Osiraq attack is a case of just pre-emptive war.  
This is because, in order to be deemed a just pre-emptive war, the action must meet all of my proposed 
criterions. 
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influences by ulterior motives apart from stopping the Iraqi nuclear weapon development 

program. Therefore, in order to prove that the nation’s intention is morally justifiable, the 

government action in pre-emptive war must be consistent with its intention according to 

the establishment of “just cause” to wage war.  

3.2.4 Last Resort: Restraining from force, Setting Precedence and Deterring 

Even though, the principle of last resort is problematic, as in Walzer’s words “we can 

never know what constitutes lastness”; it does not mean that we should not try to make 

war or pre-emptive war the last resort. First of all, in the conventional just war tradition, 

the principle is to ensure that we try our best to avoid the use of force. For the case of last 

resort in pre-emptive war, I would like to add-in other functions of this principle; namely, 

to set precedence and to deter nation from violating the agreed principle. As discussed in 

the previous part on the public declaration on consequences of a nation breaching 

internationally agreed borderlines of threats, the set of responses to the nation that cross 

the line must be established and declared, and the use of force or war, in that respect, 

shall be outlined as the last resort. By following this mechanism of codifying pre-emptive 

war as the last resort, we can suppose that the nation that violates the secured line 

acknowledges its consequences. It will give a chance for the violator to change its 

behavior, negotiate or resort to any mechanism to avoid the attack, reducing the potential 

for the use of force and sustaining peace to some extent. In addition, it will set 

precedence and act as a deterrent to potential abusers or aggressors deterring them from 

violating these lines if they do not want to be attacked, given that other nations can grant 

the right to launch pre-emptive war when they violate or cross the line by conducting 

actions that are internationally recognized as imminent and threatening danger to other 

nations’ security. 

3.2.5 Probability to Success in Pre-emptive war 

3.2.5.1 Expanding the concept of success 

As argued in Chapter 2, the conceptualization of success in conventional just war 

tradition is based on military strength. Success means victory. Though, in the case of pre-

emptive war, I believe there should be a revision of this conceptualization. As the reason 
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for a state to wage war is to defend itself from severe threat, the concept of success must 

be extended to focus on the ability of a nation to secure itself from the perceived threats 

after war is waged. War in the case of pre-emptive war can be deemed futile if it cannot 

bring about security or defend a nation from its imminent threats. Therefore, the biggest 

question is whether or not pre-emptive war brings about peace and security to those who 

initiate it. This needs consequentialistic calculations. 

3.2.5.2 A Circle of Legitimacy, Self- Preservation, Peace and Victory 

With regards to the consequence of preemption, some may argue that the use of pre-

emptive force is never strategically justified. Pre-emption is an inadequate long-term 

strategy because the cost of gaining an inconsistent strategic reputation through the use of 

pre-emptive force only increases the risk of attack and economic non-cooperation. An 

action is only strategically advantageous if the consequences of pre-emption result in a 

long-term profit for the attacking state. It is true to some certain extent that, pre-emptive 

strikes generated post pre-emptive strike enemies. In several engagements, Vietnam, 

Korea, Somalia, Lebanon, Iraq and Afghanistan, the United States considered it fought 

responsibly. Those who suffered casualties claimed the U.S. had insufficient regard for 

enemy life. The Arab and Moslem world have been especially vociferous in reciting 

pains and sorrows inflicted upon them either directly or indirectly by American might. 

After making the Arab world feel that America is its enemy, George W. Bush has 

formalized an informal doctrine to overcome these "enemies."(Stanley 2005) 

Though, in the case of “imminent threats” to the existence of a nation or to the rights and 

life of a great number of citizens, such as of nuclear weapon development in 

unpredictable and unstable nations, some pre-emptive action must take place to prevent 

catastrophe.  However, when nations follow the just pre-emptive warfare doctrine, the 

severeness of enemizing themselves to the other side of the conflict and to the world is 

mitigated. If the nation launches war accordingly to a justified cause with right intention 

performed by a proper authority that uses its force legitimately and proportionally, the 

probability of success in term of security, then, is more promising.  It seems like a 

legitimate action according to one principle leads to an actualization of another principle. 
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This is why all of the just pre-emptive warfare criterion must be met in launching pre-

emptive war in order to justify the pre-emptive action and achieve its goal of self 

preservation. 

3.2.6 “Proportionality” 

Not only is proportionality morally grounded as the attempt to mitigate the use of force; 

proportion of attack can lead to the clarification of intention and success in waging war as 

I argued before, therefore, a state must recognize this interconnection of principles in the 

just pre-emptive war tradition. The scale of attack should be proportionate to the cause of 

the war; namely, if the cause is to protect itself from nuclear weapons, then the attack on 

a nuclear development facility is proportionate. If the case is the state-harbored terrorist 

network then it is justifiable to attack the government or the terrorist group but not the 

civilians. In fact, this deals with the discussion on distinguishing combatant from 

noncombatant, or what Walzer calls those “engaged in harm” and “those who are not 

harmful” making the case of proportionality engaging in both “Jus ad bellum” and “Jus 

in bello”. Therefore, I will continue the discussion of this principle in the next part. 

3.3 Principle of “Jus In Bello” and “Pre-emptive war” 
 
All of the principles of jus “jus in bello” as stated in Chapter 1 must be upheld; though, I 

would incorporate the public declaration into the principle of discrimination in the case of 

pre-emptive war as follows: 

 

3.3.1 “Discrimination and Non-Combatant Immunity” 

3.3.1.1 Distinguishing “guilty” and “innocent” 

In the last chapter, I ended the discussion of jus in bello with the question of how one can 

distinguish combatant from non-combatant- who is guilty and who is innocent? The 

answer to this has to do with when state seeks for just cause to wage war. The one that 

engaged in harm or engaged in crossing the borderline established by the international 

community should be deemed guilty and it is therefore legitimate to attack them. Though, 

I would like to extend that this logic of distinguishing combatant from non combatant 

must also be discussed when drawing the line. Since the actual aggressive action has not 

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



THE MORALITY OF PRE-EMPTIVE WAR                                      

SARUNSIRI   SRIMUANG 

53 

 

yet started, the attack has not been launched and therefore their action of harm has not yet 

occurred. It would be like attacking the innocent in the conventional just war tradition as 

they have not yet engaged in actual harm. Therefore, the attack must be very limited to 

the scope of threat defined in just cause. The target of attack is the most significant issue 

in following the principle of discrimination in launching pre-emptive attack. The example 

of Osiraq can be brought up again, that it is discriminatory. 

 

My extension of this principle is, then, that the principle must be tied tightly and 

consistently with the principle of just cause, right intention and proportionality. 

Moreover, I would like to suggest that the targets of attack must be stated in the process 

of codification of the mutual agreement when establishing the line of threats. Besides, it 

must be publicly announced, so that those engaging in such act would be informed of 

their consequences. And following the domestic legal enforcement analogy, this will help 

deterring the engagement in threats. It will be harder for a rogue state to mobilize people 

to engage in its wrongful threats.  

 
Conclusion: 
 
The application of reflective equilibrium and the analogy of law enforcement provide a 

promising way to revise a theory of just war to justify and to set a pragmatic guideline to 

pre-emptive war as response to international imminent threats. In this chapter, I proposed 

several theoretical and procedural revisions in both the principle of “Jus Ad Bellum” and    

“Jus Ad Bellum”.  Firstly, for the principle of Just cause, I proposed to justify national 

right to pre-emptive self defense against external imminent threats from drawing the line 

from national legitimacy in adopting impure paternalistic domestic legislations. 

Secondly, I proposed a practical mechanism to construct a legitimate borderline along 

with its announcement. Thirdly, in the area of right authority, I proposed “double 

justifications”, which requires that, not only must the government waging pre-emptive 

war be legitimate according to the conventional right authority guidelines; it must seek 

acceptance from the international arena in order to wage a “just” pre-emptive war. 

Fourthly, I incorporate the principle of “jus in bello”, proportionality, the suitable 

employed personnel and the circumstantial evidences into defining right intention for pre-

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



THE MORALITY OF PRE-EMPTIVE WAR                                      

SARUNSIRI   SRIMUANG 

54 

 

emptive war. Fifth, I proposed the expansion of the concept of success in the principle of 

probability of success, shifting from the focus on winning militarily to the capability to 

secure the population from the threats defined in “just cause”. Sixth, I proposed to engage 

the principle of proportionality into dealing with the defined “just cause of war” and the 

“jus in bello”. Last but not least, I proposed that the principle of discrimination be tied up 

tightly and consistently with the principle of just cause, right intention and 

proportionality. Moreover, the line between “guilt” and “innocent” and the consequences 

of engaging in harmful act must be clearly established, codified and announced. In the 

end, I intend that the revision I proposed will not only suit as normative guidelines and 

justification for waging pre-emptive war; but, also deter nations from aggression or from 

threatening other nations because of the deterrence from the announced consequences 

and each nation’s right to self defense. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



THE MORALITY OF PRE-EMPTIVE WAR                                      

SARUNSIRI   SRIMUANG 

55 

 

 

References 
 

IAEA plans to examine Iran's nuclear facilities. (February 2003) [Electronic version] 

 Middle East Newsline. Retrieved June 14, 2007 from 

 http://www.menewsline.com/ 

Just War. (2007, April 22). Retrieved April 12, 2007 from http://en.wikipedia.org/ 

 w/index.php?title=Just_War&oldid=124958841 

Q&A: Iran and the nuclear issue. Retrieved June 1, 2007 from http://news.bbc.co.uk 

 /2/hi/middle_east/4031603.stm 

Quick guide: Hezbollah. Retrieved June 1, 2007 from http://news.bbc.co.uk/2/hi/middle 

 _east/5262484.stm 

Amstutz, Mark R. (1999). International Ethics: Concepts, Theories, and cases in 

 Global Politics. Oxford: Rowman& Littlefield Publication. 

Aquinas, Thomas. (13th c:1988). Summa Theologica II-II. Q. 64, art. 7, Of Killing.  

 On Law, Morality, and Politic. In William P. Baumgarth and Richard J.Regan, 

 S.J., (eds.) Indianapolis/Cambridge: Hackett Publishing Co. 

Aristotle. (1984). The Politics. In T.A. Sinclair (trans.).  (Book II). Harmondsworth: 

 Penguin. 

Calabresi, Massimo. (March 2003). [Electronic Version]TIME . Retrieved May 1, 2007 

 from http://watch.windsofchange.net/03_0303_0309.htm 

Daniels, Norman. (Summer 2003). Reflective Equilibrium. In Edward N. Zalta (Ed.). The 

 Stanford Encyclopedia of Philosophy. Retrieved May 1, 2007 from 

 http://plato.stanford.edu/archives/sum2003/entries/reflective-equilibrium 

Donnelly, Jack. (2000). Realism and International Relations. Cambridge: Cambridge 

 University Press. 

Doyle, Michael W. (2004). Liberal Internationalism: Peace, War and Democracy. 

 Retrieved April 2o, 2007 from 

 http://nobelprize.org/nobel_prizes/peace/articles/doyle/index.html 

Sofaer, Abraham D. (2003). On the Necessity of Pre-emption. European Journal of 

 International Law.(Vol. 14 No. 2). 

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



THE MORALITY OF PRE-EMPTIVE WAR                                      

SARUNSIRI   SRIMUANG 

56 

 

Ford, Peter S. (September 2004). Israel’s attack on Osiraq: A Model for Future 

 Preventive Strikes? [Electronic version] Unpublished Master Thesis, Naval Post 

 Graduate School, Monterey California. Retrieved April 23,  2007 from 

 http://216.239.59.104/search?q=cache:gL1FnIYuzkJ:www.fas.org/man/eprint/for

 d.pdf+osiraq&hl=en&ct=clnk&cd=3&client=firefox-a 

Fichtelberg, Aaron. (2006). Conspiracy and International Criminal Justice. In Criminal 

 Law Forum (Vol. 17, No. 2.)  

Inbar, Efraim. (2006, Mar). “The Need to Block Nuclear Iran”.  The Middle East Review 

 of International Affairs.  (Vol. 10,  No. 1, Article 7). Retrieved April 23,  2007 

 from http://meria.idc.ac.il/journal/2006/issue1/jv10no1a7.html 

Johnson, James Turner. (1984). Can Modern War be Just? Massachusetts: Yale 

 University Press. 

Karoubi, Mohammad T. (2004) . Just or Unjust War? Burlington: Ashgate. 

Marshall Cohen. (1987). Moral Skepticism and International Relations. In Kenneth 

 Kipnis and Diana T. Meyers, (Eds.). Political Realism & International Morality: 

 Ethics in the Nuclear Age. London: Westview Press. 

McIntyre, Alison. (2006). Doctrine of Double Effect. In Edward N. Zalta (ed.). Retrieved 

 April 12, 2007 from http://plato.stanford.edu/archives/sum2006/entries/double-

 effect/ 

Mingst, Karen. (2004). Essentials of International Relations. (Third Ed.).New York: 

 Norton.  

Morton, Adam. (2005, September 5).War on terrier given teeth as the law gets tough. 

 [Electronic version] The Age. Retrieved June 14, 2007 from 

 http://www.theage.com.au/news/national/war-on-terrier-given-teeth-as-the-law-

 gets-tough/2005/09/04/1125772409369.html 

Moseley, Alex. (2006). Just War Theory. Retrieved April 12, 2007 from 

 http://www.utm.edu/research/iep/j/justwar.htm 

Nye, Joseph S., Jr. ( May/June 2004). The Decline of America's Soft Power. [Electronic 

 Version] Foreign Affairs.  Retrieved April 17, 2007 from 

 http://www.foreignaffairs.org/20040501facomment83303/joseph-s-nye-jr/the-

 decline-of-america-s-soft-power.html  

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



THE MORALITY OF PRE-EMPTIVE WAR                                      

SARUNSIRI   SRIMUANG 

57 

 

O’Neill, Martin. (2005). Philosophy Tripos, Part IB – Political Philosophy: Liberty, 

 Autonomy and Paternalism .Retrieved May 20, 2007 from 

 http://www.phil.cam.ac.uk/research_fellows/oneill/liberty1.pdf 

Orend, Brian. (2000).  Michael Walzer on War and Justice. Cardiff : University of 

 Wales Press. 

-----. (2000). War and International Justice: A Kantian Perspective. Waterloo, ONT: 

 Wilfrid Laurier University Press 

-----. (2002). Human Rights: Concept and Context. Peterborough: Broadview Press 

-----. (2005). War. In Edward N. Zalta (ed.). Retrieved April 12, 2007 from 

 http://plato.stanford.edu/archives/win2005/entries/war/ 

-----. (2006). The Morality of War. Peterborough: Broadview Press.     

Palmer, Norman D. and Howard C. Perkins.(2002). International Reletions: The World 

 Community in Transition. (Third Revised Ed.)A.I.T.B.S. Publishers & 

 Distributors: Delhi.  

Reisert, J. and Barkin, S. (2004, Sep). The Obsolescence of Just War Theory: Paper 

 presented at the annual meeting of the American Political Science Association, 

 Hilton Chicago and the Palmer House Hilton, Chicago, IL Retrieved June 14, 

 2007 from http://www.allacademic.com/meta/p60024_index.html 

Rengger, Nicholas. (2002). On the just war tradition in the twenty-first century 

 International Affairs. (78 (2), 353–363) 

Scanlon, T.M..(2002). Rawls on Justification in S. Freeman (Ed.),The Cambridge 

 Companion to Rawls.(pp. 139-167). Cambridge: Cambridge University Press. 

Stanley, N. and Ryan K. (2005). The Consequences of Preemption, International 

 Symposium from Military Ethics Homepage Retrieved May 11, 2007 from 

 http://www.usafa.af.mil/jscope/JSCOPE05/Stanley05.html 

Suarez, F.(1944). Selections from the three Works. Oxford: Clarendon Press. 

Thucydides. (1954). The Melian Dialogue. In Rex Warner (Trans.) History of the 

 Peloponnesian War. Harmandsworth: Penguin Books.  

Timmons, M. (1987). Foundationalism and the Structure of Ethical Justification. Ethics. 

 (97:3:595-609) 

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



THE MORALITY OF PRE-EMPTIVE WAR                                      

SARUNSIRI   SRIMUANG 

58 

 

Wallerstein, Immanuel. (July, 2002). Preemption: The Political and Moral Stakes. 

 (Commentary No. 92). Retrieved April 13, 2007 from 

 http://www.binghamton.edu/fbc/92en.htm 

Waltz, Kenneth N. (1979) Theory of International Politics Addison-Wesley Publishing. 

Walzer, Michael. (1977). Just and Unjust Wars:  A Moral Argument with Historical 

 Illustrations. (3rd ed.,p.  58). Basic Books 

-----. (2004). Arguing about war. New Heaven and London: Yale University Press. 

Zupan, Daniel. S. (2004). War, Morality and Autonomy: An Investigation into Just War 

 Theory. Aldershot: Ashgate.  

 

 

                                                
 
 
 

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com


	cover.pdf
	The Morality of Preemptive War Thesis-Sarunsiri Srimuang ( Gift).doc.pdf

