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                                      ABSTRACT 
 
Confidentiality is considered an integral component of medical practise, yet there has been 

debate within the medical community as to whether there should be exceptions to the 

obligation to protect patient’s confidences. In the cases involving medical patients with deadly 

sexually transmittable disease like HIV/AIDS, physicians feel caught between two basic 

principles – keeping of medical confidentiality and public safety. Bioethicists would favour 

breaking of confidentiality when the public safety and the life of someone are endangered. 

However, considering the complexities and discrimination in connection with HIV/AIDS in 

Nigerian context, many would be tempted to discourage the notification of partners who risk 

being infected, through the moral obligation of ‘duty to warn’, but some others would argue 

that not notifying people of such threat to life would only help in spreading the virus to 

ignorant partners of an index patient. I argued that there is an overridden utilitarian principle to 

save others from harm, but some others cite the negative effects the breaking of medical 

confidentiality would have on the healthcare system as a reason not to favour partner 

notification. Nevertheless, people would appreciate the value of breaching confidentiality in 

HIV/AIDS related cases when various forms of discrimination and stigmatisations are 

criminalised and policies to protect the fundamental rights of people living with HIV/AIDS 

(PLWHA) are strictly adhered to.  
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                                           CHAPTER ONE 

 

           INTRODUCTION 

 

1.1       Background to the Study 

There has been a universal knowledge of the deadly nature of HIV /AIDS in the world today 

which has claimed so many lives more than any other disease as far as is known.  HIV is short 

for the Human Immunodeficiency Virus. It is the virus that can cause AIDS. Once HIV enters 

the body it attacks the immune system, breaking down its ability to fight disease and 

infections. If left untreated, HIV will lead to AIDS, which stands for Acquired Immune 

Deficiency Syndrome. AIDS develops when the immune system can no longer function to 

fight disease or infection. Globally, an estimated 36 million people are currently living with 

HIV, and some 20 million people have already died. According to UNAIDS report of 20001, 

there are an estimated 25.3 million people living with HIV in sub-Saharan Africa, where some 

of the devastating impacts of HIV pandemic have been witnessed. In another later report 

according to the WHO on HIV of 2006, sub-Saharan Africa witness the highest rate of the 

global pandemic as “two-thirds (63%) of all adults and children with HIV globally live in the 

sub-Saharan Africa, with its epicentre in Southern Africa. One-third (23%) of all the people 

with HIV live in Southern Africa and 34% of all deaths as a result of AIDS in 2006 occurred 

there” 2. 

Nigeria is Africa's most populous country and the world's sixth largest oil producer, but its 

success has been undermined in recent decades by ethnic and religious conflict, political 

instability, rampant official corruption, an ailing economy and of course her own share from 

the HIV pandemic that ravage the world today. The data for Nigeria shows that Nigeria is 

home to one in 11 of around 40 million PLWA (People Living with AIDS), where adult 

prevalence of HIV positive is just over 6%, and has been rising slowly but steadily. In 2005, 

an estimated 2.9 million (between 1.7 million – 4.2 million) were said to be living with the 

virus, and around 3.9% of adults between ages 15-49 are living with HIV/AIDS, while 62% of 

                                                
1	  Peter	  Piot,	  et	  al.,	  “The	  Global	  Impact	  of	  HIV/AIDS”	  A	  UNAIDS	  special	  report,	  2000.	  
	  
2	  Global	  Summary	  on	  the	  AIDS	  epidemic.,	  AIDS	  epidemic	  update:	  special	  report	  on	  HIV/AIDS,	  Dec.	  2006	  
(UNAIDS/06.29E):	  Joint	  United	  Nations	  Programme	  on	  HIV/AIDS	  (UNAIDS)	  and	  World	  Health	  Organisation	  
(WHO),	  p.6	  
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HIV cases occurred among women (ages 15-49) by the end of 20053. Nigeria has the second 

highest number of people living with HIV/AIDS in sub-Saharan Africa, and given that its 

population of over 140 million is by far the region’s largest, an increased epidemic in Nigeria 

could by itself add significantly to the continent’s total, since it represents a significant share 

(14%) of people with HIV/AIDS in the sub-Saharan African region. Approximately 220,000 

people died from AIDS in 2006 alone in Nigeria, and it was estimated that just as low as 7 

percent of HIV-infected women and men were receiving antiretroviral therapy and only 0.2 

percent of pregnant women were receiving treatment to reduce the risk of mother to child 

transmission of HIV4. With AIDS claiming so many people's lives, Nigeria’s life expectancy 

has declined. In 1991 the average life expectancy was 53 years for women and 52 years for 

men. In 2007 these figures had fallen to 46 for women and 47 for men5 largely due to the 

HIV/AIDS epidemic. 

Various reports and researches have shown that though anybody risk being infected, children 

and adolescents have a high tendency of being infected. In 2003, 290,000 children
 
in Nigeria 

were estimated to be living with HIV/AIDS, and it has the highest number of AIDS orphans
 
in 

sub-Saharan Africa (an estimated 1.8 million in 2003)6. Estimated number of children (ages 0-

14) living with HIV/AIDS by the end of 2005 was 240,000. This group constitute the future 

hope of the working class to improve the dilapidating economy, but fall prey to the deadly 

scourges of the HIV pandemic. In other to attend to this problem, there were programmes and 

policies adopted as responses to it, and to reduce its drastic prevalence to a barest minimum. 

Some of the responses include AIDS awareness campaigns, voluntary counselling and testing 

(VCT) which is viewed as a strong means to HIV treatment and prevention, provision of 

Antiretroviral medications (ARVs) to those infected and equally for the prevention of mother 

to child transmission of HIV (PMTCT), and of course a promise to keep their medical 

information confidential following the widely publicised Hippocratic Oath, otherwise known 

as confidentiality. 

 

 

 

 

                                                
3	  Olaleka	  A.	  Uthman.,	  “HIV/AIDS	  in	  Nigeria;	  A	  bibliometrical	  Analysis”.,	  Feb.	  2008.	  Available	  at:	  
http://www.biomedcentral.com	  
4	  Nigeria	  National	  Action	  Committee	  on	  AIDS,	  	  Available	  at	  http://www.naca.gov.ng	  
5	  UNAIDS,	  “Report	  on	  the	  Global	  AIDS	  Epidemic”.	  July,	  2004.	  
6	  Ibid.	  
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1.2            Statement of the Problem 

 

There has been a long assumption that the first and foremost responsibility of a physicians is 

towards the health and well-being of individual patients, in accordance with the Hippocratic 

traditions. One of such responsibilities of physicians is the duty to keep their patients’ 

confidences. This means that a physician may not disclose any medical information revealed 

by a patient without the full knowledge of the patient, purpose of which, is to allow the patient 

to feel free to make full and frank disclosure of information to the physician with the 

knowledge that the physician will protect the confidential nature of the information in respect 

to the autonomy of the patient.  

However, there are occasions when a physician may consider sacrificing such duty of 

confidentiality because the patient’s actions may be putting others at risk, for instance 

someone living with HIV (AIDS) to have an unprotected sex with others. This implies that the 

patient’s right to confidentiality is not absolute, therefore such limit to confidentiality 

necessitates a moral obligation on the health professional to breach confidentiality especially 

when it seem to pose serious threat to other people. To breach such confidentiality might be a 

way to protect the ignorant and innocent third parties by warnings, who risk being infected, for 

example, the sex partner of the index patient or the general public. Hence, it is called the ‘duty 

to warn’. This instils into the sex partner a sense of responsibility when having any bodily 

contact with the patient either by means of sex or body fluid. In some countries like Canada, 

etc, this duty to warn has been extended to include the public health authorities for the good of 

the public in case of disease outbreak. 

There are widespread reports of HIV-related discriminations and stigmatisations throughout 

the world against people living with HIV/AIDS (PLWA), ranging from within such contexts 

as employment, health care systems, travel and migration, social isolations, etc. They are 

predominantly regarded as members of risk groups subject to persistent prejudice and 

discrimination. The big ethical issue here is how plausible will it be to carry out this duty to 

warn when it is obvious that most HIV patients are constantly being stigmatised and 

discriminated upon? In Nigeria, most people are still ignorant about HIV/AIDS that it is 

considered a taboo. For instance, a recent study on young Nigerians, ages 15-24, found that 

only half (51%) of young men and less than half (45%) of young women knew that a healthy-

looking person could be infected with HIV7. Taboos are treated with utmost consternation 

                                                
7	  UNAIDS.	  Op.	  Cit	  2004.	  
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which goes with social stigma and sometimes ostracisation. What ethical justification can a 

physician present to expose his patients to such psychological trauma in the name of duty to 

warn? Knowing full well that different codes of medical ethics embodies the patient’s 

autonomy as a priority, is such action (warning or informing others) not an infringement on 

the medical rights of the patients with regards to autonomy? How do we look at the long term 

effects of this warning on the patient-doctor relationship since it is one of the major reasons 

why patients still have trust in the medical profession? On the other hand, considering the 

interest of the third party, should the autonomy of the patient be respected and his status not 

disclosed in order to maintain a healthy doctor/patient relationship? Can’t it be morally 

justified to break confidentiality and inform other persons about the fact that a patient is HIV 

positive? Which conditions must be fulfilled for such a ‘justified’ violation of confidentiality? 

These are some of main issues I will try to give attention in this work. 

 

1.3 The Scope of the Study 

 

Generally speaking, of what need is this confidentiality to patients and to the medical field in 

particular? The second chapter of this write-up would delve into the importance of 

confidentiality especially within the medical field. The respect for patient’s autonomy and the 

strengthening of the physician-patient relationship seems to be at the centre of this idea. 

However, when such interests come in conflict with the interest of another, there is always a 

clash of interest. There are times when a patient’s interest to keep his confidences and respect 

his autonomy comes in conflict with the general interest or that of a third party. For instance, a 

patient is entitled to have his medical information kept confidential, (thanks to the Hippocratic 

Oath), while on the other hand, his sexual partner has the interest of living a longer life, which 

can only be hampered by unforeseen circumstances like deadly infectious diseases such as 

HIV/AIDS. In such condition, the physician is always in an ethical dilemma to abide by the 

medical oath of keeping a patient’s medical information confidential, and as well have a moral 

obligation to protect others from harm.   

The third chapter would discuss the justifications to breach medical confidentiality especially 

when it comes against the interest of a third party and the general public. In such 

circumstance, what constitutes the function of the physician? In the medical parlance, the 

protection of the third party, mostly by warning, is a priority for the physician under the moral 

obligation of beneficence. This duty to warn or duty to protect outweighs the physician’s duty 

of confidentiality to the patient. Despite the negative consequences of this duty to warn third 



	   11	  

parties, (to be discussed in the fourth chapter), one of which is disrespect to the patient’s 

autonomy, it is still believed that there is an overriding medical professional duty of 

beneficence to prevent others from harm. The autonomy of the patient can sometimes be 

overridden by competing moral considerations, for example if the public health is endangered. 

The need to protect the public from serious risk of harm is of a paramount concern that should 

intuitively supersede the duty of medical confidentiality. 

 Another big ethical issue has to do with who should know of a patient’s serostatus and most 

importantly why? We may think that everyone who might be affected by the actions of the 

patient should be warned, but then on what grounds should these people be warned? This is 

where the fifth chapter would take its course in determining the ‘public’ in public interest. Do 

we take every human being into account in the name of public, and allow them access to a 

patient’s serostatus? I believe strongly that this is where the main problem lies as it lays a 

strong foundation for subsequent HIV/AIDS related discrimination especially in Nigerian 

context. When the issue of who should be aware of a patient’s serostatus is settled, the 

controversies and confusions associated with duty to warn are solved to some great extent.  

Suffice it to say that physicians have not only medical but also legal obligations to inform the 

relevant public health authorities charged with public health and prevention of diseases in the 

event of any disease outbreak. These public health authorities are saddled with the task of 

making policies and developing effective measures of disease control for the good of the 

public health. In most developing nations like Nigeria, protective and treatment materials of 

these diseases are lacking, consequent upon ineffective healthcare and social welfare system. 

The Antiretroviral drugs (ARV) which is the only known regimen for the control of the virus 

is not easily available to the people. In this case, of what importance is this information 

(declaring someone’s serostatus) to the public health authorities if there is no effective 

healthcare and reliable social welfare system to care for these patients? When this is the case, 

many would argue that it makes no sense to break confidentiality in the interest of the public; 

rather breaking confidentiality can only be limited to the interest of a concerned third party. 

Bearing in mind the side-effects of breaking confidentiality, are there measures put in place to 

avert these, especially in cases of discrimination and stigmatisations? I intend to look into the 

duties of the government and NGO’s in this problem area towards reducing and effectively 

combating the epidemic.  
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	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  CHAPTER	  TWO	  

	  

	  EVALUATING	  PROFESSIONAL	  MEDICAL	  CONFIDENTIALITY	  

2.1         The Scope and Nature of Confidentiality 

When we talk of confidentiality, what generally comes to mind? Suffice it to say that the issue 

of confidentiality had surfaced even before the discovery of HIV. It has been defined by the 

International Standardisation Organisation (ISO) as "ensuring that information is accessible 

only to those authorized to have access to it"; it is one of the cornerstones of information 

security. Confidentiality is identified as an ethical principle associated with several professions 

such as law, medicine, journalism, politics, economy, science and technology, psychology, etc. 

In law for example, legally contentious issues concern patients’ confidences regarding 

possible unlawful conduct such that any violations of confidentiality attracts some form of 

penalties. The confidentiality of communications between a solicitor and his client is protected 

by what is known as professional privilege. Confidentiality is believed to be an important 

principle in any society because it functions to impose a boundary on the amount of personal 

information and data that can be disclosed without consent. It arises where a person discloses 

personal information reasonably and expects his or her privacy to be protected, such as in a 

relationship of trust. Such relationship centres on trust and trust is dependent on the client 

being confident that personal information they disclose is treated confidential. Such 

confidential information is said to be secret information that is imparted in confidence. Joseph 

and Onek defined confidentiality as ‘‘entrusting information to another with the expectation 

that it will be kept private’8. Logically, two conditions are commonly taken to constitute an 

obligation of confidentiality: first, information is entrusted by one person to another; and 

secondly, there is an express understanding that this will not be divulged. This conception of 

confidentiality, however, does not match much of the practice of health care as will be 

discussed later. 

Confidentiality is fundamental in medical practice, and can be justified by either the 

consequences it produces or the principle it expresses. In the medical profession, respect for 

patient’s confidentiality is a core ethical value that goes back to the origin of the medical 

profession. The principle of medical confidentiality which implies that doctors must keep their 

patients' secrets is one of the most venerable moral obligations of medical ethics. It is one of 

                                                
8	  Joseph	  D.,&	  Onek	  J.,	  “Confidentiality	  in	  Psychiatry”,	  in	  Bloch	  S.	  &	  Chodoff,	  P.,	  (eds.)	  Psychiatric	  Ethics,	  Oxford:	  
Oxford	  University	  Press,	  1994;	  vol.	  1:	  136-‐50.	  
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the most cherished aspects of the relationship between doctor and patient. Patient’s 

information is generally held under legal and ethical obligations of confidentiality, in the sense 

that information provided in confidence should not be used or disclosed in a form that might 

identify a patient without his or her consent.   

In Western codes of medical ethics, the principle of confidentiality first appeared in the 

Hippocratic Oath.  The Hippocratic Oath requires the doctor to affirm that:  

“What I may see or hear in the course of the treatment or even outside of the 

treatment in regard to the life of men, which on no account one must spread abroad, 

I will keep to myself holding such things shameful to be spoken about9.  

The Oath still binds doctors, at least theoretically, even though it is now seldom sworn in 

practice. However, this obligation is widely regarded as being exceedingly strict by some 

people. The World Medical Association's International Code of Medical Ethics, states that the 

Hippocratic Oath “is an absolute requirement which persists even after the patient's death”10. 

This came up following an updated version of the Hippocratic Oath in the Declaration of 

Geneva. Healthcare workers recognise that they have an ethical duty to maintain the 

confidentiality of the doctor-patient relationship in accordance with medical ethical principles.  

Beauchamp and Childress consider medical confidentiality as a situation where “confidential 

information is both private and voluntarily imparted in confidence and trust”11. So for one to 

have accepted to voluntarily give out personal information requires a great level of trust. 

Disclosure of such information to a third party, without the patient's consent, amounts to a 

breach of confidentiality or professional misconduct. In France, the obligation of medical 

confidentiality is taken so strict that it is apparently enshrined in law as “an absolute medical 

privilege which no one, including the patient, is allowed to override, even when to do so 

would be in the interest of the patient”12. However, as mentioned above, it seems clear that 

two conditions are necessary to create a moral duty of confidentiality: one person (the 

physician) must undertake or promise not to disclose another's secrets and that other person 

(the patient) must disclose to the first person information that he considers to be secret. Note 

that by virtue of the Hippocratic Oath of secrecy, there is a general assumption that all 

information in the physician-patient relationship is of confidential nature. Gostin called such 

secret,  

                                                
9	  British	  Medical	  Association.,	  “The	  Handbook	  of	  Medical	  Ethics”.,	  London:	  BMA,	  1984,	  pp.69-‐70.	  
10	  Ibid,	  pp.	  70-‐72.	  
11	  Beauchamp,	  Tom	  L.	  &	  Childress,	  James	  F.,	  “Principles	  of	  Biomedical	  Ethics”,	  5th	  ed.,	  Oxford:	  Oxford	  University	  
Press,	  2001,	  p.306.	  
12	  Harvard	  J.,	  “Medical	  Confidence”,	  Journal	  of	  Medical	  Ethics;	  1985:	  vol.11:	  pp.	  8-‐11.	  
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“A form of health informational privacy that focuses on maintaining trust between 

two individuals engaged in an intimate relationship, characteristically a physician-

patient relationship”13.  

Thus there can be no transgression of confidentiality if the information is not regarded as 

secret by the person giving it, “It is only because doctors have undertaken not to disclose 

patients' secrets by virtue of the Hippocratic Oath of secrecy, that they have acquired a duty of 

confidentiality”14. Duty in this sense means a legal obligation to conform to a certain standard 

of conduct toward another person. Gostin would say that “of the many factors that determine 

the existence of duty, (at least within the medical profession) the most important is the 

potential risk of harm to another”15. Take for instance, when a physician foresees the danger 

associated with someone’s behaviour to others, that physician has the duty to take proper care 

and avert such harm to others. To this effect, the future risk of harm to the interest of a patient, 

gives a physician a sense of duty to protect the patient.    

Despite the generally acknowledged need for medical confidentiality, Mark Siegler tartly 

observed that ‘’it no longer exists as it has traditionally been understood by patients and 

doctors’’.16 He maintains that the ancient medical principle found in codes of ethics, which 

dates back to the time of Hippocrates, ‘‘has become old, worn-out, and useless; it is a decrepit 

concept’’. It is too harsh to call the principle of medical confidentiality a ‘decrepit’ concept, 

but then a clear analysis of the importance and justification of this medical confidentiality 

would be of good help in refashioning of wrong notions, and then aids in a fundamental 

redress of such aggressive attitude towards it.  

 

 

2.2         The Plausibility and Justification of Medical Confidentiality 

We had already established that medical confidentiality is a very important aspect in the 

medical practice. What are the factors that make it a duty? What are the justifications for the 

duty of medical confidentiality? Why should doctors from the time of Hippocrates to the 

present have promised to keep their patients' secrets? What moral good does medical 

confidentiality serve? According to Gillon,  

                                                
13	  Lawrence	  O.	  Gostin.,	  “Public	  Health	  Law:	  Power,	  Duty,	  Restraint”,	  London:	  University	  of	  California	  Press,	  2000,	  
p.128.	  
14	  Raanan	  Gillon.,	  “Confidentiality”,	  in	  Philosophical	  Medical	  Ethics;	  BMJ,	  1985:	  vol.291,	  p.	  1635.	  
15	  Lawrence	  O.	  Gostin.,	  Op.	  Cit.	  p.136.	  
16	  Mark	  Siegler.,	  “Confidentiality	  in	  Medicine;	  a	  Decrepit	  Concept”,	  reprinted	  in	  Helga	  Kulse,	  &	  Peter	  Singer.,	  
(eds.),	  “Bioethics:	  an	  Anthology”,	  USA:	  Blackwell	  Publishers,	  2006,	  p.597.	  



	   15	  

“the commonest justification for the duty of medical confidentiality is undoubtedly 

consequentialist: people's better health, welfare, the general good, and overall 

happiness are more likely to be attained if doctors are fully informed by their 

patients, and this is more likely if doctors undertake not to disclose their patients' 

secrets”17.  

From a subjective everyday point of view, a friend has confided something in you, which he 

would not want another person to be aware of. It is assumed that there is an already existing 

relationship of trust between the both of you. There are certain factors that implicitly 

encourage you not to divulge the information. First, your friend has such great deal of respect 

for you that made him confide in you. If you have such equal respect for him, you are morally 

obliged to respect his opinion knowing full well that such information might tarnish his image 

and personality when given to another person without his permission. On the other hand, such 

respect that you share with your friend strengthens the relationship you have. When such 

information gets to a third party without his prior permission, it is considered that you don’t 

have the interests of your friend at heart. Such relationship might go sour as no sane man 

would want to have a friend of that calibre. Such is the case with medical confidentiality. 

Medical professionals stand the chance of losing their patients if there is no assurance of 

confidentiality.  

According to Beauchamp and Childress, there are three types of arguments which justify the 

duty of confidentiality: (i) consequence-based arguments, (ii) rights-based autonomy and 

privacy arguments, and (iii) fidelity-based argument18. Considering all these arguments, it 

makes sense to summarise them into two major reasons to support the duty of medical 

confidentiality; first, respect the patient’s autonomy argument embodies the right-based 

autonomy and privacy arguments, while the second reason, to strengthen the therapeutic 

doctor-patient relationship embodies consequence and fidelity based arguments. 

 

2.2.1         Respect for Individual Patient’s Autonomy 

This is a very important aspect of medical ethics in the sense that it emphasizes the patient’s 

right to have control over his own life. Respect for the patient involves respect for his 

ownership of information about himself, respect, therefore, for his private life. Our respect for 

the individual person underlies the principle of autonomy. The view of M.E Winston on this 

issue is that “the duty to respect the confidentiality of personal medical information derives 
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from a more basic duty to respect the autonomy of individuals”19. By and large, a patient has 

the right to decide who should have access to personal information concerning him. This puts 

the individual in a position to look after certain vital interests of his, which a third party might 

not be in a better position to do. According to Anton Vedder, there are two sides to this 

autonomy. First, respecting autonomy has to do with considering the individual to be the 

master of his own well-being, and secondly, respecting autonomy may be viewed as an 

expression of esteem for the dignity of the individual person, because in doing so one takes 

them seriously as beings capable of taking up moral responsibilities20. Since medical 

confidentiality is all about personal information, let’s take a look into the special character of 

personal medical information. 

Generally, private and personal information are delicate especially when it concerns healthcare 

conditions. Take for instance, medical information which has to do with bodily conditions of a 

patient, like impotency in men or barrenness in women. Such impediment is taken very 

seriously and in some cultures, it is seen as a taboo. Disclosure of such information to a third 

party without the permission of the man may lead to emotional harm. There is every 

possibility that he might be ridiculed in public or by some other people as a result of such 

impediment. This might even stop women from going into relationship with him. When the 

information has to do with HIV/AIDS, making such delicate information known to a third 

party, amounts to exposing the patient to various forms of discrimination ranging from denial 

and unequal treatment. In an African setting especially where HIV/AIDS is still seen as a 

taboo, such a person is mostly evaded by friends and considered as a moral pervert. Bearing 

all these in mind, the patient that has such impediment seems to be in the best position to 

control such information in order to avert unwarranted embarrassment resulting from 

disclosing his medical information without the patient’s due consent. To give a patient the 

freedom to choose who should have access to his medical information, such as mentioned 

above, the physician invariably respects the patient’s right to autonomy. He stands better to 

judge whether such information is in his best interest or not when revealed to a third party. On 

other hand, Vedder believes that “the information passed on to others concerning one’s 

personal sphere seems to be a constitutive factor of the kind of relationship one has to 

                                                                                                                                                    
18	  Beauchamp,	  Tom	  L.	  &	  Childress,	  James	  F.,	  Op.	  Cit.	  p.306.	  
19	  M.E.	  Winston.,	  “AIDS:	  Confidentiality	  and	  the	  right	  to	  know”,	  Public	  Affairs	  Quarterly	  2/2,	  1988,	  pp.99-‐104.	  
20	  Anton	  Vedder.,	  “HIV/AIDS	  and	  the	  point	  and	  scope	  of	  medical	  confidentiality”,	  in	  Rebecca	  Bennett,	  &	  Charles	  
A.	  Erin.,	  (eds.),	  “HIV	  and	  AIDS;	  testing,	  screening	  and	  confidentiality”,	  Oxford:	  Oxford	  University	  Press,	  1999,	  
pp.143	  &	  145.	  



	   17	  

others”21. This implies that the patient equally controls the kind of relationship he has with 

other people, in the sense that since being in relationship with other people is considered to be 

an important aspect of one’s life, the patient can only decide who should have access to his 

information which indicates the type of relationship he has. When patients have no control 

over who has access to their personal information, the possibilities of developing personal 

relationships, as well as their own sphere of life is undermined. Hence, respect for privacy and 

obligation of confidentiality can be understood as ways to secure or promote a person’s 

autonomy especially in the sense of having control over their own lives 

From another point of view, it is clear that freedom is a prerequisite to moral responsibility, 

and as such, keeping medical information confidential gives the patients the freedom to choose 

and act morally. This means that in case of any infections, the person knows what is morally 

right to do (controlling of their sexual behaviours and informing those who should know) 

without any form of coercion or force. On this idea, many would ask, what if a patient is found 

to have HIV / AIDS. The idea of allowing the patient to choose and act morally in the name of 

respecting confidentiality, is it in the interest of an innocent sex partner? What is the assurance 

that the patient will act morally especially as it concerns a third party? Acting morally in this 

sense entails changing his sexual behaviours towards his sex partners by way of having 

protective sex or disclosing his status. This of course is the major problem with respecting 

autonomy, as Vedder believes that “the freedom to do what is morally right goes hand in hand 

with the freedom to do what is morally wrong”22. This will be discussed more in the later 

chapter. By giving patients such freedom to act morally, there is an implicit expression of 

respect for the dignity of the patient. This is the main point in Kantian deontological 

conception of man. Kant argues that the autonomy of the human person is an obligation which 

must be respected by every moral agent. In fact, human beings must be treated as beings in 

themselves and never merely as means to an end. From these arguments, it’s now established 

that respecting the autonomy of the patient is one of the major reasons for keeping to medical 

confidentiality, though it’s not exclusively the only justification for keeping medical 

confidentiality. 

 

2.2.2         The Therapeutic Doctor/Patient Relationship 

As was mentioned above, one of the major reasons for respecting medical confidentiality is to 

maintain a healthy relationship between the physician and the patient and to make it strong. 
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This is considered the most functional and pragmatic aspect of medical confidentiality. Such 

relationship is very critical for vulnerable patients as they experience a heightened reliance on 

the physician’s competence and skills. Trust is a fragile state; it is the basic determining factor 

in such relationship and its importance cannot be neglected. It refers to an aspect of a 

relationship between two parties, by which a given situation is mutually understood, and 

commitments are made toward actions in favour of a desired outcome. A relationship of trust 

is good (sometimes necessary) basis for a physician to act in the best interest of the patient. 

Optimal care requires that the physician receives all necessary information. Hence, physicians 

who are required to act in the best interest of their patients should ensure that their patients can 

be open to them. Since personal medical information is considered very delicate, there is no 

way a patient can confide in a physician if there is lack of trust. There is an analogy on trust in 

the confidentiality of the Roman Catholic confessor, without which believers would not go to 

confess their sins in private. The idea that a third party would not know of what they have 

confessed in secret to the confessor, gives people courage to believe and trust in it. Here, there 

is nothing like disclosing with permission. From the doctrine of the Catholic Church, any 

disclosure of someone’s sins to a third party by a confessor is considered anathema-sit, (ex-

communicated). Such high level of trust should not be a model for medical physicians and 

healthcare researchers as envisaged in the Hippocratic Oath. 

 Medical physicians are considered to be virtuous on the grounds that they are trustworthy and 

have respect for patients’ confidences. Patients have justified expectations about their doctors 

in keeping their medical information confidential. If there is mutual recognition of trust, the 

physician can be considered as having a duty of fidelity, (to keep information confidential) 

either because he has implicitly promised it or because the patients can reasonably expects 

confidentiality. When there is trust, the patient is confident enough to give frantic and accurate 

information needed by the physician. Without such information, physicians would not be able 

to do proper diagnoses or to have accurate data from the patient, which definitely will 

adversely affect the course of treatment. According to Beauchamp and Childress,  

“If a patient could not trust physicians to conceal some information from third parties, 

patients would be reluctant to disclose full and forthright information or to authorise a 

complete examination and a full battery of tests”23.   

This goes to prove the consequentialist argument that an effective healthcare system requires a 

practice where patients can trust their physician to keep information confidential. If patients 
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did not believe that doctors would keep their secrets, then either they would not divulge 

‘embarrassing’ but potentially medically important information, thus reducing their chances of 

getting the best medical care, or they would disclose such information and feel anxious and 

unhappy at the prospect of their secrets being made known. Such information could be 

necessary for their treatment, and which could adversely affect their health when not frankly 

disclosed. Lack of trust might lead to a situation where people no longer would be willing to 

seek help in the healthcare system or even try to take part in a medical research project. If 

people are under constant fear that their information might be disclosed to another person 

without their permission, they will be discouraged from getting any medical help. When such 

is the case, the society is threatened by various untreated infections and diseases looming 

around in the public. The healthcare system is bound to crumble. Furthermore, dangerous 

patients might not disclose information, such as violent fantasies, necessary for effective 

therapy. As a consequence, more infectious diseases are transmitted.   

In conclusion, it now becomes clear that medical confidentiality is important for effective and 

trustful physician/patient relationship, and secondly, to promote the utilitarian argument of 

effective public health. With the concept of medical confidentiality discussed, another big 

question comes to mind; is this medical confidentiality absolute? If it’s not absolute, what are 

the limits of this medical duty? Are there some exceptions to the rule of medical 

confidentiality? Can this rule be breached, and on what grounds? These are the major 

questions that will characterise our next chapter 
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                                              CHAPTER THREE 

 

           THE LIMITS OF MEDICAL CONFIDENTIALITY AND ITS IMPLICATIONS 

 

3.1         Duty of the Healthcare Professionals 

In the last chapter, there was a general analysis on the concept of keeping medical 

confidentiality, and the factors that necessitates that. From what was discussed, the 

information disclosed to a physician during the course of his relationship with his patients is 

considered confidential to the greatest possible degree, which implies that physicians have a 

moral duty of confidentiality. Let’s take a brief recap on why the rule of confidentiality should 

be obeyed. First, I mentioned the idea of having respect for patients’ autonomy. Reason is that 

these patients are not only being considered as masters of their own well being, but also as 

individuals capable of taking moral decisions. The second reason has to do with strengthening 

the relationship between the physician and the patients so that patients could be candid about 

the information they divulge to the physicians to help in their treatment. The utilitarian 

argument of public health stems from the fact that when there is constant fear of breaching 

confidentiality, people will not be encouraged to visit healthcare professionals to receive 

treatments when they consider themselves as being infected. The main ethical issues now are; 

are there some exceptions to the rule of medical confidentiality, and if there are, what are 

they? What are the limits to this rule of medical confidentiality? Can this medical 

confidentiality be breached, and son what grounds or conditions?  

Occasionally, it may be necessary for physicians to breach confidentiality. This is not a limit, 

but what can be said to be one of the biggest threats to medical confidentiality stems from 

what is obtainable today in modern medical practices known as computerised medical record 

keeping, which was why Mark Siegler called medical confidentiality a ‘decrepit concept’. As a 

physician, he had looked into the matter after a patient complained that all sorts of people 

whom he (the patient) had not authorised were looking at his treatment chart. Upon 

investigation, Dr. Siegler was “astonished to learn that at least 25 and possibly as many as 100 

health professionals and administrative personnel at the hospital had access to the patient’s 

record and that all of them had a legitimate need, indeed a professional responsibility, to open 

and use that chart”24 . Computerised record keeping is the modern form of keeping medical 

records of patients. These medical records are accessible to as many physicians that are 
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involved in the treatment of a patient. In modern times, medical experts are called in serious 

cases of medical ill-health since most modern medicine is now practiced as a team effort. In 

such condition, every physician gains access to the medical record of the said patient, thus 

posing a serious threat to the issue of medical confidentiality.  

The absolute nature of medical confidentiality, where a patient’s confidences has to be 

respected whatever the consequences, is questionable. This idea is supported by various 

modern codes of medical ethics including also the Hippocratic Oath. The oath envisaged some 

circumstances that might be exceptions to the rule of medical confidentiality. The oath reads in 

part ‘... what ought not to be spoken abroad’, which gives the idea that there are circumstances 

that may hamper the obedience to medical confidentiality. At one extreme, it could be taken to 

indicate that there are some matters which will not attract sanctions when disclosed. On the 

other hand also, it could be read as implying that there are some matters which are serious that 

they ought to be disclosed whether be it in the public or private interests. The major issue now 

is what are these circumstances that could call for a breach of this medical confidentiality? 

Specifically, what should happen when health professionals in the course of providing medical 

care, acquire information concerning how a patient might harm a third party? 

Note that minor medical problems do not call for a breach of medical confidentiality, except 

when doing this is to protect human interest, i.e., with foreseeable harm to others. Take for 

instance, someone tests positive to HIV and has refused to disclose his status to his sex partner 

and goes on to have unprotected sex with his partner. The healthcare or research care 

professional who finds himself in such situation is confronted with a serious dilemma. He is 

faced with the moral problem of whether to obey the rule of medical confidentiality and keep 

the patient’s information from his sex partner, or to break confidentiality and warn the sex 

partner that her lover is infected with HIV virus. This means that the decision made by health 

professionals in such cases will be shaped largely by their views regarding the relative 

importance of respect for autonomy and trust versus a notion of the duty to protect others from 

harm. Note that balanced against the duty of medical confidentiality is the obligation to protect 

others from potential harm such as contracting deadly infectious diseases. It then makes sense 

to discuss briefly the morale behind the obligation to protect others from harm. 

 

3.2         The Moral Obligation of Beneficence 

Irrespective of the important nature of the moral duty of confidentiality, we have to bear in 

mind that physicians have a duty to protect others from harm. For example, a physician at a 

cross-road finds someone who has been hit by a hit-and-run driver, and at the point of death. 
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Even though, this person is not his patient, the physician still has the moral obligation to save 

the life of this person. He can either rush him to a nearby clinic, as did the biblical good-

Samaritan, or give him a first-aid treatment if he is in the position to do that, but not totally to 

abandon the person. This goes to show that physicians have also impartial obligations to 

person whom they don’t even know, just as towards their families. The physician’s role of 

protecting others from harm is mainly based on what is known as the ‘principle of 

beneficence’.  

Generally, beneficence simply means an act one does with the intention of benefitting other 

people. The principle of beneficence according to Beauchamp and Childress refers to ‘a moral 

obligation to act for the benefit of others’. They argue that there are many acts of beneficence 

which are not obligatory, but a principle of beneficence in this sense establishes an obligation 

to help others further their important and legitimate interests. For a physician, the duty to save 

others from harm is obligatory in that they have moral duties to save human life by caring for 

the sick ones etc. There is a distinction between an obligation and a moral ideal when it comes 

to the idea of beneficence. Beneficence as moral ideals is simply seen as an act of charity 

which one renders to someone, and which is very optional, but beneficence as obligation goes 

beyond act of charity to sort of moral responsibility arising as a result of one’s duty. 

Physicians’ moral obligation of beneficence could be traced to the Hippocratic Oath, which 

reads in part “...I will apply dietetic measures for the benefit of the sick according to my ability 

and judgment; I will keep them from harm and injustice”. The sick here does not only refer to 

those who are really sick in the right sense of the word, but also all those related to the sick. 

The sickness of a member of a family affects all the members of the same family 

psychologically or otherwise. It is the joy of every physician to see to the good health of his 

patients who are sick, and when this is done, there is peace and joy in the family again. Thus 

the protection of a sick person from harm and injustice also extends to the members of the 

person’s family. The rules of beneficence demands that physicians should “protect and defend 

the rights of others, prevent harm from occurring to others, remove conditions that will cause 

harm to others, help persons with disabilities, rescue persons in danger”25.  

Since beneficence has been established as helping to further the legitimate interest of others, it 

could equally be said to promote the welfare of those others. For example, the victim involved 

in a hit and run accident in the short story above had an interest to live a longer life and make 

some achievements. Such an act of beneficence from the passerby physician helped him to 
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further that interest and to live to achieve his aim. Two forms of beneficence could be 

distinguished; specific beneficence which applies to specific persons (such as relations, 

families, friends etc), and general beneficence which goes beyond specific relations to all 

persons. According to Beauchamp and Childress, the “obligations of specific beneficence 

usually rest on specific moral relations (for example, in families and friendships) or on special 

commitments, such as explicit promises and roles with attendant responsibilities”26. The 

general principle of beneficence could be applied in cases where HIV infected persons have 

refused to disclose their status, and equally refuse to engage in safer sex practices. In such 

situation, the physician has a moral obligation to warn spouses or lovers of such persons. 

According to a committee of the American Psychiatric Association,  

“if a physician has a convincing clinical information that a patient is infected with 

HIV and also has good reason to believe that the patient’s actions will place others 

at ongoing risk of exposure, then it is ethically permissible for the physician to notify 

an identifiable person who the physician believes is in danger of contracting the 

virus”27.  

Such notification will help the ignorant third party to take precautions when it comes to having 

body contact which might involve body fluid. This notification which takes the form of a 

warning, is aimed at protecting the innocent third party from contracting the deadly virus, 

hence it is called duty to warn.  

It is now clear how the duty of beneficence could necessitate a moral obligation on the 

physician to prevent harm to others. The general principle of beneficence sometimes 

outweighs confidentiality. However, most physicians would want to know the parameters of 

their legal status or support before engaging in breaking confidentiality and warning patients. 

 

3.3         Conditions for Justified breach of medical confidentiality. 

Some occasions warrant that a physician’s duty to the public outweighs the principle of 

confidentiality. One of such occasions is the duty to warn people about potentially violent 

actions against their lives. This idea of duty to warn/protect is often framed in terms of a 

landmark decision of a Californian court case in the US, Tarasoff vs. Regents of the University 

of California. The man Prosenjir Poddar had told his psychologist of his intention to kill his 

ex-girlfriend, Tatiana Tarasoff, and later carried out his plans. The court eventually held the 

psychologist liable for damages for failing to warn Ms. Tarasoff of the impending threat to her 
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life, which eventually led to her death. The original decision in this case stated that “when a 

doctor or psychotherapist, in the exercise of his professional skill and knowledge, determines 

or should determine that a warning is essential to avert danger.... he incurs a legal obligation to 

give a warning”28. The base of this decision originally was on the foreseeability of violent 

behaviour towards another individual. Following an appeal to this ruling, the decision was 

rephrased which led to the formulation of what is referred to as the Tarasoff principle, which 

states that  

“When a physician determines, or pursuant to the standard of his profession should 

determine, that his patient represents a serious danger of violence to another, he 

incurs an obligation to use reasonable care to protect the intended victim against 

such danger”29.  

From this famous case, some bioethicists have established that patients’ right to medical 

confidentiality has clear limits, and that a duty to warn/protect can at least (sometimes) 

supersede the patient’s right to confidentiality. The implication of this is that public policies 

favouring the protection of the confidential character of the physician/patient communication 

must yield in instances in which disclosure is essential to avert danger to others such as the 

sexual partners of the infected person. According to S. Bok, protection of confidentiality 

should be overridden when maintaining it “would allow violence to be done to innocent 

persons, or turn someone into an unwitting accomplice in crime”. The above case clearly 

shows that the duty to protect requires certain circumstances. First, there is the possibility of 

potential harm. The physician must have determined that his patient poses a risk to another 

person. A reasonably specific and high degree of potential harm is required before physicians 

can disclose confidential information. In a case of a HIV-infected person who refuses to 

disclose his status to his lover or spouse, with very high possibility of engaging in unprotected 

sex with his lover, the principle of beneficence demands that the ignorant lover or spouse of 

the infected person should be protected by way of warning. Secondly, there must be a serious 

risk; the risk posed to the third party must be genuine and not merely speculative or remote. 

The harm serious enough for the infringement on confidentiality has to do with loss of health 

and life. May be other harms could be sufficient as well, but if some harms can justify breach 

of confidentiality, then certainly the harm involving loss of life will do. The case with loss of 

health might be much vague, but HIV/AIDS infection might be a clean case. It is well known 
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that HIV has no cure currently, and anybody who is infected is already standing on the brink 

of his grave if the infection is not well managed. By implication, this involves human life. 

Medical professionals are known to be advocates of saving human life when in danger, as 

such, the onus lies on them to protect human lives where it is possible even when it calls for 

breaking of the moral duty of confidentiality. Another related reason, though not as serious as 

the first two, is the identifiability of a victim. The person endangered should be known to the 

patient and probably the physician. Moreover, the physician still may have duties to protect 

the public from an infectious disease, even if there is no identifiable person. We will discuss 

this issue of warning in the interest of the public, later on in this chapter.  

Physicians do not just start to look out for whom to warn just at the findings of an infectious 

disease. The fact that duty to warn has been endorsed by bioethicists as a means of protecting 

innocent third parties is not enough to require health professionals to investigate whether their 

HIV positive patients are putting their partners at risk. To investigate his patient’s actions 

means that he never trusted his patient, which is already a discredit on his own part. Besides, 

how will he go about on the investigation? Is he expected to start to monitor when his patient 

has sexual relations with his wife, and to know whether he engages in safer sex? The duty 

applies only when health professionals inadvertently discover that this is indeed happening. It 

is only if the patient refuses to behave in a way that will not endanger the life of his sex 

partners, like engaging in unprotected sexual relations, then the duty to warn takes effect. That 

is, when it is obvious that the HIV infected person has openly disagreed that he will not act 

morally (disclose his status or have engage in safer sex) in the interest of his sex partner, then 

the physician has to apply the idea of warning the partner. This comes in sharp contrast with 

the views of Ontario’s Medical Expert Panel on ‘duty to warn’, that “the existence of a duty to 

warn does not mean that physicians must take actions whenever a threat is verbalised”. There 

is this saying in my native language that ‘it is only a tree that can still stand when someone 

threatens to cut it with a knife’. The implication of this statement is that humans will always 

do anything to protect themselves at the slightest threat to life. Physicians would always want 

to protect human life as a moral obligation even when doing this demands breach of medical 

confidentiality. This form of breach of confidentiality is categorised as a ‘last resort’, to be 

used only following “scrupulous attention ... to all other alternatives, which include the 

patient’s agreement to terminate behaviour that places other people at risk of infection or to 

notify identifiable individuals who may be at continuing risk of exposure”30. For such 
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notification to be achieved, patient’s cooperation is highly needed to provide information, like 

provision of the names and address of his sexual partners. This information will then aid the 

physician on how to go about in warning the person in question whose life is said to be on the 

line. Even though warning the third party is the only option left for the physician when his 

patient is adamant on disclosing his status to his sex partner, such warnings should only be 

given with the full knowledge of the patient after a substantial effort to motivate the patient to 

give the warning. Nevertheless, the patient would be entitled to know just what and how much 

of the information is being disclosed and, more particularly, to whom it is being disclosed to. 

This implies that even though a third party would have to be warned and protected, the patient 

is still being respected as a being capable of making moral decisions. 

Breach of medical confidentiality is therefore justified under these conditions; if the index 

patient represents a serious danger to others’ health, there is a possibility of potential harm to 

others, and that the risk must be serious as to threaten human health or lead to loss of life. 

Moreover, the disclosure must be with the full knowledge of the index patient. 

 

3.4         Additional reasons to breach medical confidentiality in specific cases. 

One of the cases in which the principle of confidentiality comes in conflict with the rights of 

an innocent third party, is an exception to the rules of medical confidentiality. Imagine a case 

where someone has been diagnosed with a genetic infection. Such infection do not manifest 

itself may be until later stage in life. However, this case can be arrested when discovered early 

in life. The first step is for the physician to have a frank and open discussion with the affected 

patient, which may include among other things, seeking his consent to disclose the information 

to others. The patient might not want this information disclosed to any member of his family 

for fear of the unknown. The interest of the third party (in this case the family members who 

are yet to be clinically tested) supersedes the patient’s interest to keep the information 

confidential. It becomes obvious that such infection constitutes serious risk to the rest of the 

members of the family if not treated on time. In such situation, the Tarasoff principle demands 

the physician to make such a case known to the rest of the family members even if these are 

not the doctor’s patients. The physician who reports a serious threat to life shows the patient 

that he cares enough to “set limits on the patient’s self-destructiveness and demand that the 

patient act responsibly toward self and others”31. The significance of such information extends 

beyond the individual patient’s interest which might be interpreted here as selfish and 
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destructive. It will afford them the opportunity of detecting their problem on time and finding 

ways to prevent it from manifesting itself in future.  

The duty to protect third parties from transmission of HIV arises in relation to specific persons 

who the physician knows are likely to have an intimate exchange of bodily fluids with the 

patients, such as the sex partner(s) or spouse. According to Vedder,  

“the vulnerability of the third parties should be considered to yield sufficient 

justificatory grounds for putting aside medical confidentiality, not only in cases 

where HIV infected persons evidently refuse to protect their partners by informing 

them, but as general policy, whether or not HIV infected persons appear to be 

willing to take measures in order to protect their partners from contracting the 

disease”32.  

The moral obligation of beneficence does not permit the physician to allow the vulnerable sex 

partner of the infected person to continue to wallow in total ignorance of the imminent danger 

at the expense of her life. As such, the physician is under the obligation to save the life of the 

sex partner by warning her of the danger she risk being infected, after all attempts to persuade 

the patient to consent to disclosure of his status to his sex partner have failed. Warning the 

potential victim could be said to also act to safeguard the therapeutic relationship especially in 

a case where the physician is also attending to the medical need of the victim. In this situation, 

the physician is expected to disclose the status of her spouse to her so as to aid in whatever 

treatment he is to offer to the woman. Not telling the woman the truth he knows which might 

help in saving the life of the woman, amounts to a breach of the duty of fidelity and playing 

double standard since physicians would want the patient to state every information within their 

disposal to help in their treatment.  

On the other hand, most people would argue as to relevance of a third party knowing about the 

risk of infections she runs. I think to a great extent, the third party should know of a risk to her 

life. The possibility of potential harm to a third party justifies a general policy of partner 

notification. On the instance of a married woman whose husband has been diagnosed with an 

infectious transmittable disease, she is entitled to know about her risk of getting infected since 

they are physically attracted to each other. Heta Hayry would say that those who should know 

about one’s HIV status include those with whom he comes in close contact with. These people 

include “primarily my sex partners, those with whom I share syringes and needles as an 

                                                                                                                                                    
31	  Kermani	  E.J	  &	  Diob	  S.I.,	  “Tarasoff	  Decision:	  a	  decade	  later	  dilemma	  still	  faces	  psychotherapy”.	  AMJ	  
Psychotherapy,	  1987;	  411(2):	  271-‐85.	  
32	  Anton	  Vedder.,	  Op.	  Cit.	  P.142.	  
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intravenous drug user and to individual to whom I sell or donate my organs, cells or other 

body tissues”33. Such knowledge would dispose the woman to be responsible in dealing with 

her husband especially when such act could lead to her being infected. Besides, the 

intervention of the physician in warning the sex partner of a patient has some important 

advantages. First of all, in a situation relating to HIV, the sex partner would want to be sure as 

to her status, hence she gets tested to ascertain whether she is infected or not. If it turns out 

that she is not yet infected, she could start to take appropriate precautions proper with regards 

to how she relates with her husband to avoid getting infected. On the other hand, if it turns out 

that she has been infected with the virus, she could be placed to receive antiretroviral drugs 

(ARV’s) to take proper care of her in order to maintain her health. She has the opportunity of 

being treated with AZT and Prophylactics (of opportunistic infections) to slow down the 

development of AIDS. Moreover, patients have the right to make their own decisions about 

whether or not to accept recommended treatment, and indeed which treatment to accept, when 

they have the right information. In a situation whereby the woman is still bearing children, she 

might choose not to have children, because clinical researches show that the chances of 

transmitting HIV to new born child during pregnancy stand between 30-40%. The 

vulnerability of third parties suffices as enough reason to breach medical confidentiality. There 

are some other exceptions to the rule of medical confidentiality. 

 

3.5         Considering the Interest of the Public Health in General 

In the discussion above, it was established that physicians have a moral duty to protect others 

from harm. Note that I stated earlier that physicians have a duty of beneficence not only to 

their patients but also to any one in need of their help. The importance of this duty to warn 

sometimes goes beyond the bounds of endangered third party. The idea of whether the public 

interest in the disclosure of a person’s medical status is important than is the public’s interest 

of keeping medical confidentiality has been an issue of ethical discussion. There are occasions 

where the interest of a patient comes in conflict with that of the general public good which 

might demand the disclosure of confidential information. Cases of infectious diseases, for 

example, have been noted. One of the major factors affecting public health has to do with 

infectious diseases. It is obvious that most people would consider it an abuse of duty for a 

physician to certify someone carrying an organism that is responsible for say malaria fever to 

work in a restaurant. Such mistake invariably will endanger millions of people who come to 
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that restaurant to eat because in one way or the other, the food she prepares is poisoned. I give 

example with the story of “Typhoid Mary”34. Between 1900 and 1907 Mary Mallon was a 

cook in New York. Twenty-two people for whom she cooked or cared for developed typhoid 

fever, but she remained healthy. She was suspected and later identified as the carrier of the 

disease even though she was not ill. She was isolated in a private hospital, but was later 

released by the public health authorities on the condition she would not take up that same job 

again. After some years, she went back to cooking for some other people, where 25 persons 

developed typhoid fever, and two of them later died. She was finally quarantined for life 

where she died 26 years later. Public health authorities today refer to her as ‘Typhoid Mary’ in 

their medical publications. Now let us assume that such a person was recommended for the job 

of cooking by a physician who knows very well about her condition, but wanted to stick to the 

rule of medical confidentiality. In such situation, the law compels physicians to disclose the 

information to public health authorities, just as the Tarasoff case implies that the protective 

privilege (of confidentiality) ends where the public peril begins. Public safety in this case is of 

paramount importance and cannot be compromised when compared to the personal interest of 

the patient.  

The case of HIV/AIDS could be likened to the above story, and it’s even considered more 

serious. There was a case that was on the CNN sometime in the past where three medical 

nurses where convicted by law for infecting some children with the deadly HIV virus. They 

were found to have the virus and wanted to inflict other persons with the virus. In 1993, a 

number of healthcare workers employed in the UK were found to have died of HIV35. The 

sickness of a patient might even get worse, and suffer from a psychological distress or anxiety, 

if he or she learns that the nurse who attended to him or her in the past had died of HIV. 

However, Calliope admits that ‘anti-paternalistic arguments might suggest that the desire to 

avoid such anxiety is not necessarily grounds for withholding information about the carer’s 

(nurse) status if it is any sense relevant to the patient’s care. This is not to say that HIV status 

of these nurses pose a threat to others, rather to avoid some unforeseen circumstances, such 

nurses should be withdrawn from having any contact with patients immediately they are found 

to have the virus considering the possibility of some malicious health workers who would 

want to infect others.  

                                                
34	  Verweij	  M.,	  “Infectious	  Disease	  Control”.	  In	  A.	  Dawson	  (ed.),	  Public	  Health	  Ethics,	  Cambridge:	  Cambridge	  
University	  Press,	  forthcoming.	  
35	  Calliope	  C.S.	  Farside.,	  “HIV	  Infection	  and	  the	  Healthcare	  workers:	  The	  case	  of	  Limited	  Disclosure”,	  in	  Rebecca	  
Bennett,	  &	  Charles	  A.	  Erin.,	  (eds.),	  “HIV	  and	  AIDS;	  testing,	  screening	  and	  confidentiality”,	  Oxford:	  Oxford	  
University	  Press,	  1999,	  p.166.	  
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Public health authorities are posed with finding means to control and prevent infectious 

disease for public good, which is why physicians are legally bound to report any disease that 

poses threat to public health. The success of their effort depends largely on the availability of 

epidemiological data at their disposal, including the knowledge of one’s HIV status. 

According to M. Verweij, “effective disease control may require a large number of 

coordinated measures, from surveillance to notification, restricting traffic to mandatory 

isolation or even compulsory medical treatment”36 These measures of disease control will not 

only benefit the patient, but also aim at preventing further spread of disease to other people in 

case of an outbreak. He further maintains that these measures sometime involve a tension 

between the importance of protecting public health, and the liberty and interests of individual 

people who might be infected, and whose freedom may be curtailed in the name of public 

health.  

Conversely, the interest of the general public sometimes supersedes the personal interest of an 

index patient when public health is threatened. Disclosure of medical information sometimes 

conflicts with autonomy and this brings us to our earlier discussion on the respect for patient’s 

autonomy as reason for keeping medical information confidential. 

 

3.6         The Harm principle vs. Patients’ Autonomy 

Earlier on, I argued that respect for autonomy offers part of the moral basis for medical 

confidentiality. However, respect for autonomy is not unlimited, and one could argue that 

limitations to that general principle of autonomy may also support limitations to the duty of 

medical confidentiality. In discussing the plausibility of medical confidentiality, Anton Vedder 

mentioned earlier that there are two sides to this autonomy. ‘First, respecting autonomy has to 

do with considering the individual to be the master of her own well-being, and Secondly, 

respecting autonomy may be viewed as an expression of esteem for the dignity of the 

individual person, because in doing so one takes them seriously as beings capable of taking up 

moral responsibilities’. It gives the patient the freedom to choose and act morally, i.e. to 

disclose the information himself, and then behave in a way that will not endanger other lives 

like having safer sex with sex partners. This is nonetheless problematic in practice with 

regards to killer infectious diseases like HIV/AIDS.  The reason is that there is a greater 

percentage of uncertainty as to whether the patient will carry out such obligation of informing 

his sex partner of his status. The only alternative left at this moment is to apply the harm 
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principle in support of limiting the right to patient’s autonomy (freedom) when other people’s 

lives are at stake. The harm principle requires limitation of a person’s freedom to prevent harm 

to others. Disclosure of medical information is somehow justified if doing this would be 

necessary to prevent harm to those who are at the risk of serious harm. This is the major 

reason why someone’s freedom can be constrained if only to protect other individuals from 

harm. For instance; when a person tries to force or coerce others into doing their wishes, then 

he is undermining the freedom of those others. To limit the right to freedom of such a person 

can be justified when such freedom poses a threat to the freedom of a third party. This idea is 

what is referred to as ‘the harm principle’ propounded by John Stuart Mill, which reads thus,  

“That principle is, that the sole end for which mankind is warranted, individually or 

collectively, in interfering with the liberty of action of any of other member, is self-

protection. That the only purpose for which power can be rightfully exercised over 

any member of a civilised community, against his will, is to prevent harm to 

others”37. 

 The implication of this is that even though individual autonomy is one of the motivating 

factors or reasons behind medical confidentiality, confidentiality can still be overruled by the 

duty to protect third parties given special circumstances. Complimenting this point, Verweij 

argues that  

“A deliberate and malevolent act to infect someone else with HIV is a clear case of 

harm. State interventions to protect such harms and to punish evildoers are justified 

on the basis of the harm principle”.38  

To a great extent, I have tried to analyse that medical confidentiality is not absolute and can be 

breached given certain circumstances. I do not agree with those who believe that the 

justification of breaking medical confidentiality is a conviction that confidentiality is not 

important. Given the importance of keeping medical confidentiality, certain occasions may 

call for breaking of confidentiality especially if it involves human health and life. When 

keeping confidentiality conflicts with the interest of a third party or sex partner of the index 

patient, keeping confidentiality might not make any serious sense. On the other hand, if 

keeping confidentiality is to the detriment of general public which may cause general 

suffering, confidentiality would have to be breached. However, breaking medical 

confidentiality, whether in the interest of a third party or the general public, has its own 

negative side-effects 

                                                
37	  J.S.	  Mill.,	  “On	  Liberty”,	  London:	  John	  Parker	  and	  son,	  1859,	  p.22.	  
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                                             CHAPTER FOUR 

 

              THE EFFECTS OF BREAKING MEDICAL CONFIDENTIALITY 

 

4.1         The Negative effects of breaking Medical Confidentiality  

In the previous chapter, there was a mention of some consequences of lack of trust in medical 

profession which might be as a result of breaking confidentiality. Here, I would give careful 

analysis of these consequences in this section, and then try to find some solutions for them 

may be in the next chapter. In our daily lives, whenever there is lack of trust in one’s 

relationship with his or her friends, that relationship sort of comes to an abrupt end. Even if it 

does not end immediately, it loses its original flavour. This happens equally in the medical 

field when confidentiality is broken. From the above discussion, it becomes evident that 

prevention of harm to others and saving people who run the risk of getting infected with 

deadly transmittable diseases like HIV/AIDS is the major reason behind breaking medical 

confidentiality, but then some potential negative outcomes consequent upon breaking 

confidentiality makes it difficult to understand why confidentiality should be broken initially. 

Existence of lack of trust in medical professionals may endanger public health in general, in 

the sense that when people who feel that they might be infected, fear that their information 

will be given to a third party in the name of obeying the call of duty to warn, then most of 

them would desist from seeking for medical help. Voluntary counselling and testing is 

increasingly viewed as the critical gateway to HIV treatment and prevention, but breaking 

confidentiality becomes a disincentive to voluntary testing because most people would not 

want to get tested if breaking confidentiality is common. The implication of this is that most 

people would remain completely ignorant of their (HIV) serostatus, which might lead to 

uncontrollable spread of diseases and infections.  

Those who are infected with HIV risk being exposed to various forms of stigmatisation and 

discrimination. Jonathan Mann identified three phases of the HIV/AIDS epidemic: (i) the 

epidemic of HIV, (ii) the epidemic of AIDS, and (iii) the epidemic of stigma, discrimination, 

and denial. He noted that the third phase is “as central to the global AIDS challenge as the 

disease itself”39.  On his own part, Peter Piot identified stigma as a “continuing challenge that 
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prevents concerted action (against AIDS) at community, national and global levels”40. HIV-

related stigmatization, discrimination and denial have characterized the pandemic and 

presented a major challenge to the effectiveness of prevention, care and treatment 

programmes. Various researches have revealed that stigma associated with HIV/AIDS exist in 

every context of life, ranging from work places, healthcare, insurance industries, etc. It has its 

origin deep within the structure of society as a whole, and in the norms and values that govern 

much of everyday life. I would try to analyse various forms of stigmatisation meted on People 

Living with HIV/AIDS (PLWHA) with special focus on the Nigerian contexts. 

Those who are infected with the HIV virus sometimes suffer social isolation among their 

communities. People in their different social and cultural backgrounds have things or parts of 

their cultures they hold in high esteem of sacredness, such that any violation or desecration of 

such sacred aspect of the culture is considered as a taboo. Such actions, according to the 

culture of the people, deserve punishments. In some remote parts of Africa, certain percentage 

of people is yet to know what this HIV/AIDS is all about. AIDS is said to have no cure 

presently, and due to the level of ignorance of some people on AIDS, they tend to believe that 

whoever is infected with the virus has done something wrong against the gods and is being 

punished with the sickness. He is considered as a moral pervert and as such deserves his 

punishment, deserted by friends and relatives, and sometimes ostracised. Within some 

families, concern about the financial burden of caring for someone with HIV/AIDS would 

sometimes fan into flame the HIV/AIDS-related discrimination and stigmatisation by way of 

denial and abandonment. Most of these discriminations are religiously masterminded in the 

sense that religious leaders call for mandatory premarital HIV testing, and some consenting 

adults are denied wedding because they are sero-discordant, even when it is obvious that most 

of them have had sex with each other before thinking of marriage. Mandatory HIV testing 

would only force vulnerable people to avoid religious weddings completely. 

Normally one would not expect people to have sexual relationship at work place or to carry 

out any of the other acts that expose one to HIV infection. That is why most people feel that 

work place need not concern itself with HIV/AIDS issues. The international communities have 

continued to demonstrate increasing concerns about HIV/AIDS in the work place. For 

example, the International labour Organisation41 cited codes of practice for HIV/AIDS in the 

work place to avoid discrimination of those who might be infected with the virus. Despite this, 
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41	  International	  Labour	  Organisation	  (ILO),,“HIV/AIDS	  and	  Employment”.	  Geneva:	  ILO,	  1998.	  
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some employers of labour have continually screened people for HIV infection in order to 

either bar them from work, deny them promotion or even exclude them from social protection 

and benefits. For example, on the 15th of February 2008, one of the leading tabloids in Nigeria, 

Daily Sun carried disheartening information on the level of discrimination going on in the 

Nigerian Police Force. Recently, the authorities of the Nigeria Police reportedly expelled 26 

police recruits for testing positive to the Human Immunodeficiency Virus (HIV). The victims, 

seven men and nineteen women, were billed to participate in the recent passing out parade at 

the Police College, Kaduna, having completed their courses and awaiting their Police Force 

Numbers before they were summarily booted out of the police. According to the reports, the 

Commandant of the Police College, Kaduna, who gave the sack directive after disclosing to 

them their HIV status, ensured that the affected recruits left the college with immediate 

effect42. This is just one in a million forms of discrimination people infected with HIV virus 

experience in the work places.  

In the healthcare system, people living with HIV/AIDS are constantly denied adequate and 

proper healthcare they deserve even by healthcare professionals themselves. Despite the fact 

that they preach confidentiality, the level of discrimination witnessed from them is not 

encouraging. It is argued that discriminatory practices in the healthcare sector may appear to 

legitimise other forms of discrimination against people living with HIV/AIDS. This might not 

be far from the truth. The report from a research carried out in Nigeria by Vincent Lacopino 

and colleagues from the organisation Physicians for Human Rights, in collaboration with 

researchers from policy Project-Nigeria, and the Centre for the Right to health in Nigeria on 

the level of discrimination on HIV patients is shocking to the marrow. From their report, 

 “9% of healthcare professionals reported refusing to care for a patient with 

HIV/AIDS, 9% said they had refused a patient with HIV/AIDS admission to a 

hospital, 2/3 reported observing other healthcare professionals refusing care for a 

patient with HIV/AIDS, 43% observed others refusing a patient with HIV/AIIDS 

admission to a hospital, 59% agreed that people PLWA should be on a separate 

ward, 20% agreed that many with HIV/AIDS had behaved immorally and deserved 

their infection, and 8% felt that treating someone with HIV/AIDS was a waste of 

resources”43.  

                                                
42	  Daily	  Sun	  Tabloid,	  “HIV-‐Positive	  Police	  Recruits”,	  Lagos:	  Sun-‐News	  Publishing	  Press,	  15th	  Feb.	  2008.	  Available	  
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43	  Reis	  C.	  et.al.	  	  “Discriminatory	  Attitudes	  and	  Practices	  by	  Health	  workers	  towards	  patients	  with	  HIV/AIDS	  in	  
Nigeria”.	  DO1:10.	  1371/	  Journal.pmed.	  0020257,	  August	  2005,	  vol.	  2,	  issue	  8.	  
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Some have reported giving HIV/AIDS-related confidential information to other people (family 

members and unrelated individuals) without the patient’s consent. This suggests that patients 

with HIV/AIDS may not get full healthcare services because they are denied access by 

healthcare workers who discriminate against them. Sometimes this people are left untreated 

based on the dilapidating economic condition of the country, which has affected most families 

who cannot afford these ARV, because these therapies are purchased and not given free by the 

government to those infected just like in most developed countries. Some children who get 

infected from birth through PMTC are denied day-care. The Insurance companies are not 

helping matters because their policies have been reshaped in such a way that the mere fact of 

act of testing positive to HIV is enough to disqualify someone from acquiring healthcare 

insurance or life insurance. However, some may argue that the insurance industry is a private 

for-profit industry that has the power to decide, according to criteria recognized within this 

industry (particularly risk sharing), who can be insured, who cannot be insured, and who must 

pay a higher premium, and on the basis of these criteria, insurers may exclude people with 

HIV/AIDS from coverage or benefits. Various forms of stigmatisations against those with 

HIV/AIDS abound in other spheres of our daily lives. Nevertheless, all these forms of 

stigmatisation and discrimination of HIV/AIDS patients could be partly attributed to breaking 

medical confidentiality in order to warn people. 

In this chapter, I have argued that breaking medical confidentiality, whether in the interest of a 

third party or the general public, has its own negative side-effects, which might expose the 

index patient to various forms of stigmatisation and discrimination. On the other hand, 

healthcare system in general would be affected in that people might not be encouraged to seek 

for medical attention from the healthcare workers for fear that their information may be given 

to a third party. Having seen that discrimination abound in various areas of our daily lives, 

there need to be a clear distinction of who is entitled to know of someone’s serostatus. This 

issue will characterise our next chapter, were I would want to discuss about various means and 

suggest possible solutions to the government of how to curtail these levels of discrimination so 

that people could be encouraged to live with their status after getting tested. 
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                                                 CHAPTER FIVE 

 

             BALANCING THE CONFLICTING RESPONSIBILITIES 

 

5.1         Determining ‘the Public’ in Public Interest 

In the previous chapter, I discussed various forms of HIV/AIDS related discriminations and 

stigmatisations on HIV patients. It could be as a result that almost every employer of labour 

would want to know of the employees’ status. In order to curtail the amount of information 

given out, I would want to argue, in this chapter, on who has the legal backing to know of 

someone’s sero-status and on what grounds especially with regards to Nigerian context where 

HIV is still seen as a taboo and sacrilege. I will give a critical analysis of Heta Hayry’s view 

on the various groups of people that would want to know of one’s HIV status in relation to 

what is obtainable in Nigeria. It will focus on to whom a physician might (possibly) disclose 

someone’s status, and equally who is entitled to the information. There are some factors 

behind the idea that people still see HIV as a taboo despite various attempts on creating 

awareness on the epidemic. I would want to focus on those factors and then discuss the various 

policies that are against such discrimination with special interest on some government policies 

and human rights perspective. 

When we talk of breaking confidentiality in the interest of the general public, what comes to 

mind is prevention of harm to the general people, i.e. prevention of infectious diseases from 

affecting many people in case of an outbreak. However, there is a slight complication with the 

term ‘public’ especially in our discussion concerning HIV/AIDS patients. We have noted that 

part of the price paid for the disclosure of one’s status is stigmatisation and discrimination 

from even the people who have been given the information. The level of discrimination on 

HIV/AIDS patients in Nigeria is very disturbing to the extent that the moment rumour goes 

around that someone is infected with HIV virus, everybody connected to the person is 

deserted. Part of the reason behind this is that medical confidentiality is being breached and 

patients’ information given to people who are not suppose to have access to such information. 

According to Heta Hayry44, there are five groups of people who would want to know about 

someone’s HIV sero-status. Of course the index patient is the first person who would want to 

know about his status if he so wishes, on the ground that individuals would often want to be 

aware of all the important aspect of their health status. The second group include those who 
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have physical contacts with the index patient, and these include sex partners, fellow 

intravenous drug users, those he donates organs or tissues to, etc. I have already argued in 

favour of this group in the previous chapter on the grounds that these are the direct people who 

may be affected, and letting them know would be to save them from getting infected. 

However, it is the duty of the index patient to disclose such information to these patients as we 

discussed earlier to the members of this group. In a situation where the patient might not have 

the courage to carry out such duty, he is bound in conscience to give out to the healthcare 

professional, information that would help in tracing these people. The patient has a duty to 

inform his sex partners, but when he does not concede to the disclosure then the physician 

overrides his selfish interest and informs the sex partner. Bearing in mind the nature of 

stigmatisation and discrimination the index patient is likely to face, it is only the sexual partner 

of the patient (the wife/husband) should be given the actual identity of the index patient. The 

rest members of this group would only be advised to seek for voluntary counselling and testing 

(VCT) because of the possibility of their being infected with the virus using what is known as 

‘provider referral’. This is the situation whereby  

“An HIV- positive person gives the names of his partner to a healthcare professional 

who then confidentially counsels the partner directly. In this approach, the 

healthcare professional does not disclose the name of the HIV-person to these 

partners but only provides the information that the partner is likely to have been 

exposed to HIV infection”45. 

The patient might not have the courage to disclose the information to others for fear of 

discrimination, even though he has the duty to inform these others. On the issue of organ 

donations in Nigeria, to accept to donate organs means accepting to be tested; nevertheless, 

this is done with the full consent of the index patient.  

The third group are those with whom the index patient made contacts, agreements, or 

economic arrangements which entail legal right or obligations, including employers, 

employees, insurance companies, and business associates, etc. Reason being that the statistical 

data concerning the prevalence of the virus among various social, ethnic, and genetic 

subgroups can provide good grounds to economic calculations. There may be a serious 

problem divulging such information to some of those mentioned in this category. These are the 

seed birds that breed stigmatisation and discrimination. I would want to present this pathetic 
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case, from an interview, of a nurse who suffered a heart breaking discrimination even from the 

hands of her employer the healthcare professional:  

“I had worked as an auxiliary nurse for over five years in this hospital. I became 

pregnant and started having boils; the doctor who is also my employer sent me to the 

lab for a test. By the time I resumed from off duty, I could not locate my folder. On 

enquiring about my folder, the doctor gave me unsolicited two weeks leave to go and 

sort out my health problem and a referral letter to the teaching hospital. On getting 

to the teaching hospital, I was asked to bring my husband; they tested our blood and 

told us that I was positive and my husband was negative. In shock I went back to my 

boss to ask him why he did not even warn me on the reason for referral, he ordered 

me to go and see the hospital secretary who handed me a letter stating that the 

hospital is terminating my appointment because they cannot afford to put the staff 

and patient at risk. I could not believe it. With the entire trauma, I lost the pregnancy 

and the same hospital I was registered with refused to clean my womb telling me they 

cannot afford to contaminate their theatre”46.  

This goes to prove that it does not make any serious sense to disclose one’s HIV status to 

either one’s employers, employees, or even business associates especially in Nigerian context. 

The main idea of disclosing such delicate information for the good of the public is to prevent 

others from harm or being infected, but that aim might not be achieved if such stigma exists. It 

may force people to go underground and refuse to disclose their status. I think that people with 

HIV/AIDS should be allowed to work as long as they can carry out the functions of the job.  

The fourth group involves the public health authorities, but then there are some other public 

authorities that should know like, in the fields of education, law enforcement agents, and legal 

corrections on the grounds that such knowledge would further the goals set for their work. 

Given the main argument backing disclosure to public health authorities, there are no serious 

reasons given for suggesting that HIV information should be disclosed to one’s colleagues in 

the education field. Note that we are talking about discrimination and stigmatisation of 

HIV/AIDS patients in Nigeria where HIV is still considered as a taboo. For one to suggest that 

information should be disclosed to colleagues in the work place does not make any meaning, 

since there is no strong legal backing for such disclosure. Besides, these patients are exposed 

to worst of traumas even in the work places.  On the other hand, the legal enforcement agents 
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are a very special exception only in a situation whereby a criminal offence has been committed 

and such information would help to determine the nature of the case.  

The fifth group would be people who are not directly concerned with any of the above classes, 

but who feel that someone they know might have a physical encounter with the index patient 

somewhere in public, restaurant, etc. The implication of this last option is that one must 

disclose his status to everyone he or she comes in contact with so that the person would warn 

his relatives to beware of the index patient because he is infected with HIV virus. When we 

talk of avoiding further discrimination and stigmatisation on HIV patients, I think it does not 

make sense to consider the last group because there is no reason at all for a HIV/AIDS patient 

to go public with his serostatus since his main focus is to be free of stigma from the general 

public.  

In conclusion, there is no serious reason for healthcare professionals to disclose the HIV status 

of an index patient to certain groups of people bearing public interest in mind especially when 

we relate it to Nigerian context. It makes sense to disclose the information only to those who 

are legally bound to know about the information, without which, these HIV patients are being 

exposed to serious psychological trauma arising from stigmatisation and discrimination on 

them. However, whoever has the legal backing to obtain such information must be careful not 

to discriminate the patient; otherwise, the same law would hunt and prosecute such criminal 

act. 

 

5.2         HIV/AIDS and the value of policy in Nigeria 

People living with HIV/AIDS (PLWHA) are human beings that possess full rights just as other 

normal persons. The various discriminations and stigmatisations on HIV/AIDS patients in 

forms of denial of treatment in healthcare institutions, or otherwise, amounts to violation of 

one’s fundamental human rights. These rights are grounded in concepts of human dignity and 

equality which exists in various cultures, and traditions that are universal and interrelated, thus 

needs to be protected. Protection of these rights is based on the Universal Declaration of 

Human Rights promulgated by the United Nations General Assembly, of which Nigeria is a 

member. Some of these rights; rights to life, work, movements, freedom of association, the 

highest standard of physical and mental health, equal access to education, etc are enshrined in 

the Constitution of the Federal Republic of Nigeria Act of 1999. On its own part, the 41st 

World Assembly, in 1988, realised the importance of the human rights dimensions of effective 

HIV/AIDS response when it urged its member states to foster a spirit of understanding and 

compassion for those living with HIV/AIDS. During its first international consultation on 
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HIV/AIDS and human rights in 1989, “the United Nations Centre for Human Rights 

(UNCHR) acknowledged the public health rationale for the prevention of HIV/AIDS-related 

discrimination and the promotion and protection of human rights in the context of 

HIV/AIDS”47. But today in Nigeria, it is common place to find employers who deny 

applicants employment in pre-employment screenings just for testing positive to HIV/AIDS; 

healthcare professionals who deny HIV/AIDS patients proper and adequate healthcare on the 

grounds of not wanting to expose themselves to the occupational risk of contracting the virus, 

etc; in cases where such people are attended to, they are poorly treated. Some of them are 

being ejected from their accommodation thus violating their rights to human dignity. Most of 

these evils are perpetrated due to ineffective policies, even though these policies exist. These 

policies need to be reviewed and revised for effective implementation. I believe that the 

implementation of these policies plays an important role in preventing and reducing human 

rights abuses in forms of HIV/AIDS related discrimination.  

Since the various HIV-related discriminations are violations of fundamental human rights, the 

general public needs to be educated on the need to respect the fundamental human rights of 

HIV/AIDS patients. From our previous discussion, it is obvious that even the healthcare 

providers contribute to the prevalence of this evil due to the fact that inadequate education 

about HIV/AIDS and lack of protective and treatment materials appear to favour these 

practices and attitudes. Therefore, there is an urgent need to train healthcare givers on 

HIV/AIDS and equally on how to respect the fundamental human rights of those living with 

HIV/AIDS. Denial and refusal to treat PLWHA and every other form of discrimination and 

stigmatisation as a result of HIV/AIDS serostatus should be criminalised by law, and the office 

of an ‘ombudsman’ needs to be established to take care of complaints lodged by aggrieved 

HIV/AIDS patients on the ways they have been maltreated by healthcare workers or other 

employers of labour. Special courts need to be established to prosecute those who discriminate 

on basis of HIV/AIDS status.  

Generally in African contexts, myths and misconceptions about HIV/AIDS transmission and 

cultural factors play a big role in promoting discrimination on HIV/AIDS patient. The level of 

ignorance is such that most people believe that HIV/AIDS is a ‘white men’ disease meant to 

confuse “us” from enjoying sex. Others believe it to be the greatest form of punishment from 

the ‘gods’ when the sacred laws of the land are violated, making it impossible for people to 

                                                
47	  UNCHR	  and	  WHO,	  “Report	  of	  the	  First	  International	  Consultation	  on	  AIDS	  and	  Human	  Rights”.	  (HR/PUB/90/2),	  
1989.	  
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seek medical help. Those who live in the interior villages believe it is a disease predominantly 

found in the cities. One of the village traditional rulers noted that:  

“If we identify someone as HIV positive, the village will isolate him; he could not be 

allowed in people’s houses, will not eat or drink in their houses; he will remain with 

his family, that is  if they care, and when he dies, it is the family’s business, not the 

village....”48 

There need to be a sensitisation programme aimed at the general public, government officials, 

private sectors, opinion leaders, traditional rulers, etc on HIV/AIDS issues. This is where the 

services of some NGO’s are needed in order to reach out to those who are living in the country 

side. Those who test positive to HIV/AIDS should be encouraged to be bold and resolute in 

declaring their status publicly so that others would know that being positive to HIV does not 

imply death. 

Considering the dilapidating economic situation of the country, and that poor people who have 

HIV/AIDS cannot afford to purchase these ARV therapies, the government should follow the 

examples of other countries to provide free ARV’s for PLWHA. Despite the fact that there are 

some international grants to subsidise the amount of these therapies, it is still being hijacked 

by the wealthy people, thus making it completely impossible for the poor to get these 

therapies. As resource mobilisers, legislators can vote on acts of parliaments to allocate more 

financial resources to this effect so as to support and enhance effective HIV/AIDS 

programmes that are consistent with human rights principles. Failure to act implies that 

government and civil society and Non Governmental Organizations are turning their backs on 

the possibility of achieving success against HIV/AIDS pandemic. 

 

 

 

 

 

 

 

 

 

                                           

                                                
48	  Stella	  Iwuagwu.,	  Op.	  Cit.	  p.16.	  
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                                            CHAPTER SIX 

 

              GENERAL EVALUATION AND CONCLUSION 

 

6.1         Evaluation and Conclusion. 

Medical confidentiality is something very fundamental in any relationship between a physician 

and patients, in that physicians keep the medical information of their patients secret especially 

ones the patients do not wish to have further disclosed without their permission. Keeping of 

such confidences shows respect to the patient’s right of autonomy which gives them control 

over who should gain access to their information. Trust is the major determining factor in such 

relationship, which encourages the patients to make frank and open disclosure to the 

physicians for better treatment. Any violation of this trust by the physician is considered as 

morally blameworthy, and consequently, the healthcare system is affected drastically which 

might result in an erosion of trust between the patient and the physician. On the other hand, 

people would not want to seek medical help for fear that their information will be disclosed to 

another person without their permission.  

However, this should not be a deterrent for physicians to disclose a patient’s medical 

information to a third party especially if the life of the third party is endangered, because such 

disclosure can help save the life of the endangered party. On the other hand, if breaking 

confidentiality is to the greater good of the general public, then the interest of the public 

overrides that of the index patient. Despite the fact that the disclosure might expose the 

patients to various forms of stigmatization and discrimination in the society, some ethicists 

argue that it “will probably have little effect on the public health goal of attracting individuals 

to testing and counselling ... and should not frustrate the goal of protecting the health and 

safety of the public”.49  While determining the legality of who should be warned, the 

government need to revise and make its policies on HIV more effective so as to guide against 

further HIV related discrimination in order to encourage people to seek voluntary counselling 

and testing(VCT), and subsequently get proper treatment if infected. When these are done, the 

fight against HIV/AIDS and related stigmatization would be a resounding success. 
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