
 

 

 

FACULTY OF ARTS AND SCIENCES 

The Rule of Law Framework 

 of the  

European Union 

A Council of Europe approach: co-operation as the pre-condition of efficiency 

 

Author: Vivien Szalai-Krausz 

Supervisor: Per Jansson 

 

ISRN: LIU-IEI-FIL-A--14/01808- - SE 

 

Department of Management and Engineering 

Division of Political Science 

Master of Social Science in International and European Relations 

 



 

2 

 

 

 

Table of Content 

 

Abstract .......................................................................................................................... 4 

Abbreviations and Acronyms ...................................................................................... 6 

1. Introduction ............................................................................................................... 8 

1.1 Background in brief: the EU ‘Rule of Law Mechanism/Framework’ .............................. 8 

1.2 Research problem and specified aim .............................................................................. 10 

1.3 Thesis method and structure ........................................................................................... 12 

1.3.1 Method ..................................................................................................................... 12 

1.3.2 Structure ................................................................................................................... 17 

2. Theoretical framework ........................................................................................ 18 

2.1 The notion of rule of law ................................................................................................ 18 

2.1.1 The general notion ................................................................................................... 19 

2.1.2 Formal theories ........................................................................................................ 21 

2.1.3 Substantive theories ................................................................................................. 22 

2.2. Rule of law on international and EU level .................................................................... 25 

3. The European Union and the rule of law: initiative and framework .............. 29 

3.1 Rule of law initiative: why now? .................................................................................... 29 

3.1.1 The triggering circumstances ................................................................................... 29 

3.1.2 Lack of EU tools ...................................................................................................... 32 

3.2 Rule of law initiative by the EU: a CoE perspective ...................................................... 34 

3.2.1 The European Parliament’s proposal: the Louis Michel report ............................... 37 

3.2.2 The Copenhagen Mechanism: .................................................................................. 39 

3.3 The new ‘Rule of Law Framework’ proposed by the Commission: .............................. 42 

4. Rule of law, the Council of Europe and the EU process ..................................... 45 

4.1 The rule of law and the CoE ........................................................................................... 45 

4.2 Council of Europe: EU Co-operation, the Memorandum of Understanding .................. 46 

4.3 Council of Europe and the European Union: avoiding duplication ................................ 48 



 

3 

 

4.4 Secretary General Jagland’s Speech in the European Parliament .................................. 50 

4.5 Venice Commission President Buquicchio’s Speech ..................................................... 51 

5. Most relevant NGO contributions: recommendations on the rule of law 

framework.................................................................................................................... 54 

6.1 Recommendations by Centre for European Policy Studies (CEPS) ............................... 54 

6.2 Recommendations made by the Open Society European Policy Institute (OSEPI) ....... 54 

6.3 Recommendations by the Amnesty International and the Human Rights and Democracy 

Network (HRDN) ................................................................................................................. 55 

6.4 Recommendations by the Transparency International EU Office .................................. 56 

6.5 Recommendations by Democracy Reporting International (DRI) ................................. 56 

6. The analysis of the ‘Rule of Law Framework’ in the light of co-operation ...... 57 

6.1 Basis for co-operation in the ‘Rule of Law Framework’ ................................................ 57 

6.2. Analysis of the ‘Rule of Law Framework’ .................................................................... 59 

7. Conclusion ............................................................................................................... 63 

Bibliography ................................................................................................................ 65 

Primary Literature ................................................................................................................. 65 

Speeches ............................................................................................................................ 65 

Legal documents ............................................................................................................... 65 

Books and articles: ............................................................................................................ 66 

Secondary Literature ............................................................................................................. 69 

Books and articles: ............................................................................................................ 69 

Materials from the internet: .............................................................................................. 69 

Appendix ...................................................................................................................... 71 

Illustration of the RoLF from the Commission’s press release: ........................................... 71 

 

  



 

4 

 

Abstract 

This paper deals with the new Rule of Law Framework (RoLF) of the European Union (EU) 

from the Council of Europe’s (CoE) perspective. The European Commission was called for to 

provide an effective solution to the recent fundamental rights breaches in the EU member 

states. As a result, the EU’s rule of law initiative was started to prevent and protect member 

states from such breaches. Several actors were involved in the initiative: the EU included 

NGOs and international organisations in the process which culminated in the RoLF. The aim 

of the thesis is to explore the RoLF’s efficiency in the light of the fear for duplication by the 

CoE. The CoE being the benchmark for human rights, democracy and rule of law in Europe, 

have such mechanisms in place that are working and respected across Europe. The EU 

member states are also the member states of the CoE, so they are already bound by their 

obligations to the CoE conventions, mechanisms and standards. This is why the CoE observes 

closely the EU’s progress on fundamental rights protection. It followed and participated in the 

negotiation process of the rule of law initiative closely and expressed its support. Based on 

this process, on the existing competencies of the CoE, under the egis of co-operation this 

thesis aims to determine whether the RoLF is an efficient instrument in the European realm of 

fundamental rights protection.  
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2  
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“Together, we can put Europe back on the path of unity and co-operation, based on common 

values, standards and legal obligations”
3
 

 

1. Introduction 

1.1 Background in brief: the EU ‘Rule of Law Mechanism/Framework’
4
 

The past few years the economic and financial depression has taken its toll on the situation of 

fundamental rights (FR) in Europe. It is a commonplace phenomenon that states rearrange 

their priorities in times of recession and as a result the protection of fundamental values, 

democracy and human rights become the tail-ender. This perpetual tendency caused numerous 

FR crises recently within the territory of the European Union (EU): the Roma crisis in France 

in summer 2010, the fundamental rights crisis in Hungary in 2011 and the ongoing problems 

of corruption and judicial reform in Romania and Bulgaria – having started already before 

their accession. The EU witnessing these systemic problems of rule of law human rights and 

democracy has realised that the present tools at its service are limited. The infringement 

procedure and the nuclear option of Article 7 of the Treaty of the European Union (TEU) are 

not sufficient to tackle such issues. Acknowledging that a bridge should be made between 

these two procedures the idea of a FR protection mechanism was born, which resulted in the 

so-called ‘Rule of Law Framework’ (RoLF). This paper aims to examine and evaluate this 

RoLF (and its efficiency) from the perspective of the most competent organisation when it 

comes to the protection of human rights, democracy and the rule of law in Europe: the 

Council of Europe (CoE).  

At this point the following questions come to mind: what is exactly the rule of law? Why is it 

so important for the EU that it creates an instrument for its protection? Why is the CoE the 

most competent? What is the relationship between the EU and the CoE? What is the RoLF 

exactly and what is its purpose? What is the role of the CoE in the RoLF? Does it, can it and 

will it work? This paper will venture upon answering these questions in the following 

chapters in order to provide a full picture of the RoLF. It is expected that by understanding the 

full picture of the RoLF, analysing it from the CoE’s perspective the efficiency of the 

                                                           
3
 Thorbjørn Jagland, Council of Europe Secretary General, ‘Speech’, (Speech at the Buffet Dinner of the Heads 

of Delegations, 124
th

 Session of the Committee of Ministers Vienna, 5 May 2014)  
4
 During the negotiation process the term ‘rule of law mechanism’ was used, whilst the final instrument is called 

‘Rule of Law Framework’.  
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instrument can be determined. The understanding of efficiency will be touched upon in 

Section 1.3.1. 

Before elaborating further on the research problem it is important to make a short note about 

the CoE perspective in general because the two are connected. In the paragraph above it was 

specified that the aim of the thesis is to find out the degree of efficiency of the RoLF. But why 

it is questionable in the first place? In order to explain that it is useful to give a short outline 

of the background of the research problem which connects the CoE to the RoLF. 

The sentence which will be repeated numerous times in this paper provides the first point and 

the basis for the CoE’s connection and its involvement in the RoLF: the CoE is the 

benchmark for human rights, democracy and rule of law in Europe.
5
 The protection of FR 

which includes human rights, democracy and the rule of law is the reason for the CoE’s 

existence.
6
 The protection of FR is a pre-condition to democratic, modern, liberal societies 

which respect human rights (HR) and the rule of law.
7
 The CoE’s role is to protect and 

promote these values in its member states which is the second point of the background of the 

research problem: every single EU member state is a member state of the CoE as well. On a 

general basis it should not be an issue since the EU conventions, standards and values are 

derived from the CoE’s and comply with the CoE’s already existing system. The conflict 

concerning the RoLF stems from the already prevailing commitment of EU member states to 

CoE standards, indicators, conventions and values. The CoE already has mechanisms in place 

for remedying rule of law crises. These already existing mechanisms are working well and 

they are very much acknowledged and respected by the member states. This is extremely 

important because the RoLF, being another instrument for dealing with rule of law crises on 

the same territory, can disrupt international or European order in terms of respecting and 

protecting fundamental rights and the rule of law. It can affect the protection and preservation 

of HR and democratic values. This goes against the principle of rule of law as well- which 

stands for legal certainty, consistency and predictability – the notion of which will be 

explored in Chapter 2. Consequently, based on the findings above, the biggest issue from the 

CoE’s perspective in relation to the RoLF is the fear of duplication: having the CoE 

mechanisms in place while the RoLF is also in force “on the top of those”.  

                                                           
5
 Memorandum of Understanding 2007 s Preamble(7) 

6 
This paper aims to examine and evaluate the RoLF from the perspective of the most competent organisation 

when it comes to the protection of human rights, democracy and the rule of law in Europe: CoE.  
7
 In this document the terminology ’human rights’ and ’fundamental rights (FR)’ are used interchangeably. 
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This short bypass was necessary to understand the roots of the research problem and via that 

the aim of the thesis also. Now it is probably clearer that the research problem is the 

reconciliation of the CoE mechanisms and the EU’s growing initiative for FR – in this 

particular case the rule of law – both within the EU, the CoE and this way within the member 

states too. Efficiency of the RoLF is very much determined by the CoE’s relation to it and the 

CoE’s role in it as it can be understood from the above described reasons. It is important that 

the CoE’s position is clear from the very beginning, because this position is the backbone of 

the thesis.   

1.2 Research problem and specified aim 

As it has been shortly introduced above, this paper would like to examine the efficiency of the 

RoLF from the CoE’s perspective. It could be also understood by now that the author believes 

that the CoE has an important role in the RoLF. It bears a crucial role as being the benchmark 

of human rights, democracy and the rule of law. Moreover, it has an important part because 

there are CoE mechanisms for the very similar purposes as the RoLF and the EU member 

states already under the obligation of those mechanisms. This is why the danger of duplication 

emerges. The solution to such duplication is co-operation. Therefore the core of the research 

problem is co-operation for the sake of avoiding redundancy. In order to solve this problem 

the thesis will elaborate on the possibilities of co-operation between the CoE and the EU on 

FR protection.
8
 Particular focus will be attributed to the level of co-operation between on CoE 

and the EU in the RoLF. 

To avoid confusion it should be noted already – notwithstanding it will be evidently 

elaborated later – that the RoLF is a very new instrument which has only been recently 

published. The EU has been working on it since early 2013. Besides the European institutions, 

several inter-governmental and non-governmental organisations took part in the negotiation 

process. As a result of this hard work during the period while this paper was being written, the 

Commission issued its “Communication to the Parliament and the Council: A new EU 

Framework to strengthen the rule of law”
9
. Therefore, when it comes to measuring its 

efficiency from the CoE’s perspective the basis for evaluation is the process of negotiations. 

Then based on that the RoLF itself as the product of the negotiations can be looked at, 

answering the question: ‘What is the CoE’s role in the RoLF’? The questions written in the 

                                                           
8 
It is FR protection and not only the rule of law because throughout the process of creating the RoLF the issue of 

FR protection was in focus.  
9 
Commission Communication to the Parliament and the Council: A new EU Framework to strengthen the rule of 

law, COM (2014)158 [hereinafter Commission Communication]  
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beginning of the introduction will serve as a guiding line throughout the process, making it 

possible to evaluate the RoLF taking the negotiations into consideration – from the CoE’s 

perspective. This means that the CoE’s position will be looked at in the RoLF, determining 

the efficiency based on the negotiations and on what the CoE can offer. Consequently, the 

main indicator of efficiency is the CoE’s involvement in the RoLF.  

The connection between co-operation and efficiency can be explained – as it was indicated in 

the introduction – this way: if the EU wishes to effectively step up its competences in the field 

of FR it needs to involve the CoE properly, otherwise quite serious problems could emerge. 

These issues would affect not only the CoE but the member states and the EU as well. All EU 

member states are CoE member states as well as they have acceded to the CoE conventions. 

Duplication could lead to numerous problems in the member states which are already 

committed to the mechanisms that are intact within the CoE framework. They would find 

themselves committed to double standards, get confused about what kind of forum can they 

turn to in case of a FR breach. Moreover, they might choose the more favourable procedure to 

their own case thereby disrupting the international order of values and benchmarks. That is 

why when examining the potential efficiency of the RoLF these problems need to be taken 

into consideration very seriously. It is clear that for the CoE it is essential to safeguard the 

well-founded, strongly respected benchmarks of HR and the rule of law on an international 

level. Especially that these benchmarks are founded on the CoE’s already functional 

indicators, conventions, ECtHR judgments and other mechanisms.
10

 However, looking at the 

RoLF from the CoE’s perspective is also beneficial for the EU since it wants its instrument to 

work. Duplication would be completely contradictory to the harmonisation – an important 

goal of the Lisbon Treaty – and the creation of a European Area of Freedom Security and 

Justice (EAFSJ). It would undermine the basic principle of ‘one set of rules for all’, 

harmonising the legislations, values and control on an EU level.
11

 Finally, to include a more 

practical aspect into the background of the research problem it is also necessary to add that it 

would be financially unwise to invest in something completely new which has been already 

created and works. Especially now when states are still suffering from the remaining effects 

of the economic crisis. 

This is why co-operation, harmonisation and synergies are very important for the RoLF or any 

FR instrument to be efficient. This is a long-term problem albeit something which needs 

                                                           
10

 Council of Europe, 'Home page' (Official website 2014) < http://hub.coe.int/ > accessed 2 February 2014 
11 

Consolidated Version of the Treaty on European Union, 2010 O.J. C 83/01 [hereinafter TEU] 
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urgent attention. The EU needs to look at the bigger picture when it comes to FR protection. 

This paper aims to take a stance for the CoE’s crucial role in the EU’s system of FR 

protection, in this case in relation to the RoLF. The aim is to prove that the clue to efficiency 

is co-operation; which is why the RoLF will be evaluated this way. In addition to that, it is 

very important to point out that the CoE and the EU already have a legal basis for co-

operation, namely the Memorandum of Understanding (MoU), which provides the general 

legal framework for harmonising the actions of the two organisations. Co-operation in the 

RoLF and on any other FR instrument would easily fit into it so there is no legal hardship: the 

main issue that needs to be dealt with is political will.  

In short, the aim of the thesis is to measure the efficiency of the RoLF. The efficiency will be 

determined based on the CoE’s involvement in the EU’s instrument. The CoE’s involvement, 

the CoE-EU co-operation on the issue will be explored via the negotiation process ending 

with result: the RoLF. Therefore, the research problem and the aim will be connected this 

way: an EU instrument for protecting the rule of law – or FR in general – can be efficient only 

if there is co-operation with the CoE. Thus if the issues of co-operation between the two 

organisations are explored, the efficiency of the RoLF or any other FR instrument can be 

determined as well.  

1.3 Thesis method and structure 

1.3.1 Method 

In respect of means by which the material for this paper was acquired, the novelty of the topic 

and the issue of efficiency it is hard to fit this analysis into a certain type of social science 

research methodology. Notwithstanding Pauline Westerman’s statement on the general 

method of legal researchers phrases the author’s approach perfectly to the analysis: 

“Most […] take as a starting-point a certain new legal development, such as a new 

interpretation of a certain doctrine, or a new piece of European regulation, and just set out to 

describe how this new development fits in with the area of law they are working in, or, if it 

does not seem to fit in, how the existing system should be rearranged in order to 

accommodate for this novelty. So after first depicting what the new development actually 

consists of, my colleagues commonly address the question of how the new development can 

be made consistent with the rest of the legal system, in which sense other related concepts are 
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affected and how current distinctions should be adapted and modified. After having described 

all this, they usually recommend steps in order to accommodate for the new development”
12

. 

This is exactly what is going to be followed and described in detail in the subsequent section 

on methodology in relation to this particular topic. The new legal development is the RoLF; 

the area of law is the CoE’s already existing legal and political realm of the rule of law, 

democracy and HR protection. The idea of a FR mechanism initially and the RoLF in 

particular will be analysed if it fits to this system, or if not, how could it fit. The process of the 

RoLF’s development and the RoLF itself will be depicted and later on its position will be 

addressed from the CoE’s perspective by examining its efficiency. Its effects on the “other 

related concepts” namely the CoE, the EU itself and the member states will be dealt with. The 

analysis will accommodate the new development – based on the question of efficiency – in 

the European realms of human rights, democracy and rule of law. Finally in the conclusion 

potentials and further developments will be suggested. Therefore this quote above completely 

covers the technicalities of methodology. 

Additionally to give more academic support to the methodology and to place it in a more 

social science context in accordance with Westerman’s statement, the idea of interdisciplinary 

research comes up. Deriving from doctrinal legal research this method embraces the legal and 

the social science aspects of an analysis: “an uncertain or ambiguous legal ruling can often be 

more easily interpreted when viewed in its proper historical or social context, or when the 

interpreter has an adequate understanding of the industry or technology to which it relates.
13

 

Moreover, “the research changes from that of internal enquiry into the meaning of the law to 

that of external enquiry into the law as a social entity. This might involve, for example, an 

evaluation of the effectiveness of a particular piece of legislation in achieving particular social 

goals or an examination of the extent to which it is being complied with.”
14

 Though the 

process of the RoLF is not a legislative one per se, but the sense behind it is identical and it is 

a legal instrument after all. Therefore these two quotes in addition to the first one justify the 

combined method of placing a legal research in a social science concept. The RoLF is 

examined in the way legal researchers deal with their analysis in general, but it is placed in 

the outside practical, international, politico-legal world where its efficiency is questioned.  

                                                           
12

 P. Westerman, 'Contested Boundaries' in Mark van Hoecke (ed), Methodologies of Legal Research: Which 

Kind of Method for What Kind of Discipline?, (Hart Publishing, Oxford 2011) 91 
13 

P. Chynowth, ‘Legal Research’ in Andrew Knight and Les Ruddock (ed), Advanced Research methods in the 

Built Environment, (Blackwell Publishing, Oxford 2008) 30 
14 

ibid. 
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Based on the method explained in these three quotes and the questions posed in the 

introduction as guiding threads, feeding into the issue of efficiency, the institution-specific 

chronologic order of the rule of law initiative’s process will be presented and analysed. 

Therefore, first – keeping the above written in mind – in order to shed some general light on 

this specific issue the circumstances of the material gained needs to be elaborated. The author 

of this paper carried out an internship at the CoE Liaison Office with the European Union in 

Brussels where she dealt with the topic of the RoLF personally. Being engaged with the RoLF 

from a CoE perspective pre-determined the CoE approach to the topic. This brings up the 

question ‘What is the CoE approach?’ which concurs with the question ‘Why is the CoE the 

most competent?’ The CoE approach means that all material was understood and analysed 

from the aspect of how it can affect the CoE. The CoE’s central role is not only based on the 

author’s personal experience (personal bias) but also on the fact that the CoE is the 

benchmark in Europe for human rights, democracy and rule of law; which makes it the most 

competent in this field. The CoE sets those standards that all member states in the EU and 

also the EU itself need to comply with. Therefore, the RoLF needs to comply with these 

standards too.  

The sources of information on the RoLF and relevant circumstances stem from official legal 

and political documentation as well as the author’s personal and official presence as a CoE 

employee at hearings, conferences and office work. Political and legal documentation is 

derived from conventions, treaties, official websites of the relevant monitoring bodies, 

institutions and their reports, issue papers, EP and Commission reports and press releases. The 

empirical experience, which can be completely corroborated by the aforementioned 

documents, manifest in the general attitude of the author to the topic, in personal notes at the 

hearings and the conferences – most importantly the speeches of the Secretary General of the 

CoE and the President of the Venice Commission of the CoE. Speeches have a central role in 

presenting and analysing the CoE’s relation to the RoLF: they summarise and demonstrate the 

CoE’s attitude towards the initiative in a concise and direct manner since they were written 

for that very purpose. Of course, their content is derived from official materials, but that 

material was interpreted and narrowed down for presenting the CoE’s reaction and opinion 

about the rule of law initiative. This puts the CoE-RoLF issue into perspective and makes it 
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logical to base significant part of the analysis on them, giving added value to the official 

documents.
 15

  

In relation to the materials and the sources the novelty of the topic needs to be brought up 

which greatly affects the means of this analysis. Firstly, new instrument implies lack of 

official materials, such as books, articles and studies. Consequently, the primary sources of 

information are the organisations dealing with it. Due to the author’s internship the access to 

these first hand materials was given, which included both official and empirical information. 

Secondly, the rule of law initiative was practically a policy-making process which resulted in 

an instrument that is to deal with rule of law breaches. All political scientists know that 

policy-making is a long, mostly slow and complex process where several actors are trying to 

push their viewpoint through. Due to this and the length constraints of this paper, only the 

most significant results of this political battle are referred to both from the EU’s and the 

CoE’s part. Thirdly, there is no exact conclusion made in relation to the CoE-EU co-operation 

which could be referenced as proof. The author is left to her own experience, research and 

opinion to conclude the evaluation of efficiency. This brings up the evaluation of efficiency 

and the question of how. The aim of the thesis is to find out whether the RoLF can be efficient 

or not. Due to the above-mentioned issues and also to the nature of the topic this is a 

qualitative analysis.  

The question of how: first, the understanding of the rule of law needs to be clarified (the 

notion of FR is not dealt with because the RoLF itself deals only with the rule of law). If it 

was not evident in the introduction, it is explicitly stated now that there is no conflict of 

interpretation between the EU and the CoE on the content of the rule of law. The CoE is the 

benchmark for human rights, democracy and the rule of law and the EU needs to abide by its 

standards. However, this does not mean that the notion is clear. Therefore, the next, 

theoretical chapter deals especially with concept of rule of law in detail with the aim of 

providing an understanding of the potential content of the RoLF which is consequently in 

compliance with the CoE standards. This way it is clear that there is no controversy to be 

analysed at a conceptual level. Clarification of such complex notions is necessary for avoiding 

misconceptions and misinterpretation. Hence the theoretical part is used to create an 

understanding of the rule of law so that the reader acquires background knowledge about the 

theme of the framework. 

                                                           
15

 V. Szalai-Krausz, Internship Report, (Council of Europe Brussels Office, 2014)  
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Second, the paper follows a chronologic order, along the guiding questions based on 

institutional division. Chronologic order is necessary to properly present the process of 

negotiations which is one of the bases for the evaluation of the efficiency of the RoLF. The 

institutional division – having an EU chapter, a CoE chapter and an NGO chapter – is to make 

it possible to present the different sides involved in the negotiation process while maintaining 

the CoE approach. Consequently, all ideas from every organisation are presented from a CoE 

perspective whereas divided by source. 

Third, the analysis of the RoLF itself is the pinnacle of the chronologic process. The analysis 

deals with the question of efficiency from a CoE perspective in a qualitative manner. 

Hereupon, it is to be noted that the understanding of efficiency should be looked from a legal 

perspective. It is a qualitative notion, meaning the maximum benefit possible that can be 

reached. This means that with help of the guiding questions by structuring an understanding 

of the RoLF from the CoE’s perspective – feeding into an analysis the question of efficiency 

will be gradually answered throughout the thesis.  

Measuring anything in a qualitative manner is always more complex and harder to evaluate 

than in a quantitative way. However, due to multiple reasons a quantitative evaluation of the 

RoLF is not possible at this stage to determine anything. In that case what could be looked at? 

How many countries suggested certain ideas or how many MEPs voted for certain ideas? Rule 

of law is a strongly qualitative concept by itself as it will be seen in the next chapter. Its 

existence is already a precondition to qualities that any state that claims to be liberal and 

democratic must have, which is absolutely projectable to European level. The CoE is the 

benchmark for human rights, democracy and the rule of law. Being a benchmark implies 

setting standards; standards correspond to quality and good quality is the prerequisite of 

efficiency. The ECHR, the ECtHR case-law, numerous conventions and mechanisms on HR 

protection undoubtedly are the most significant and accountable European legal-political 

standards. Thereby, the CoE’s presence in an EU instrument which deals with the rule of law 

or FR is the precondition of efficiency; especially that the CoE regularly deals with such 

issues while the EU is a fairly new comer on this field. The CoE’s presence in an EU 

instrument is ensured by co-operation. The CoE-EU co-operation is an already established 

need on the Continent and the MoU is the legal proof of that. The MoU’s existence justifies 

the CoE’s involvement in any kind of rule of law or FR initiative that the EU wishes to 

launch.  
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But what does this all mean when it comes to the analysis? According to the quote from 

Westerman, the process of negotiations on the rule of law initiative in the EU – the EP and the 

Commission will be looked at, taking into account what the CoE can offer as an organisation 

with more than sufficient expertise and the result itself, determining the RoLF’s efficiency. 

Evidently, the conclusion will not be a calculated percentage but a qualitative evaluation 

based on these aforementioned factors and suggestions on some future developments.  

Of course it is clear that as every other research or analysis, this one also has its limitations. 

There are not many official resources available because of the novelty of the RoLF; the 

personal involvement has subjective effect on the evaluation – though it is being balanced by 

the political and legal documentation which is believed to objective; there is no study 

available on this particular issue yet which could be used as a sample for methodological tools 

or anything else; some might also say that the notion of the rule of law itself is not clear 

enough for analysis which might lead to misinterpretation and the limited length of this thesis 

also excludes further and more detailed arguments. However, no research is perfect: all 

researchers face their limitations and accused of subjectivity. This paper should be considered 

with the author’s take on the issue, namely the aim of understanding and evaluating the RoLF 

via the eyes of an international and European relations student who got the chance to 

personally observe policy making in practice.  

1.3.2 Structure 

Based on the above explained the structural system of the paper will be introduced shortly. 

The next and first chapter from the thesis body deals with the notion of rule of law. It 

examines the origin of the notion and the historical development of the rule of law. Then it 

moves on to the present theories on the rule of law: how legal theorists perceive the concept 

and what is the real life common understanding of it. Afterwards, based on the elaboration of 

these understandings the concept will be applied on international (mainly European) level 

with particular focus on the EU’s understanding of the rule law – which is in harmony with 

the CoE’s conception of course, since the EU’s conceptions are derived from the already 

developed indicators, values and conventions of the CoE.  

After presenting the theoretical background Chapter 3 describes the negotiation process of the 

RoLF in the EU. Circumstances will be outlined that drew the light upon the FR problems and 

made the Commission realise its limitations. Stemming from these realisations, the process of 

the initiative will be described and evaluated from the CoE’s perspective. Particular attention 
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will be paid to the EP’s report and its idea of the rule of law mechanism and evidently to the 

final result as described in the Commission ‘Communication on the Rule of Law Framework’. 

Chapter 4 deals with the CoE and its attitude and contributions to the EU’s rule of law 

initiative. First, the role of the rule of law will be elaborated in the CoE. Then as the CoE-EU 

legal framework for co-operation, relevant parts of the MoU will be elaborated. These 

sections are namely ‘human rights and fundamental freedoms’; ‘rule of law, legal co-

operation and addressing new challenges’ and ‘democracy and good governance’. It is 

important to discuss the theoretical and the legal framework because these provide 

boundaries; mainly the MoU of this paper and the proposed suggestions should be looked at 

inside these structures. This means that the proposed suggestion for the deeper CoE 

involvement of in the framework could only be limitedly innovative and it should comply 

with the previous agreements and already existing notions. Next subchapter will deal with the 

general problems of duplications, and then the paper will move on to the presentation of the 

CoE Secretary General’s speech and the President of the VC’s speech on the EU’s initiative 

on the rule of law. 

Addition to Chapter 4, Chapter 5 deals with the NGO contributions (issue papers) to the rule 

of law initiative as neutral, representation of the civil society. Finally, Chapter 6 will analyse 

the RoLF: the process, the promises made, the ideas suggested both from the EU’s part and 

the CoE’s part. Particular attention will be given to the CoE’s reaction to the Commission 

Communication. All these chapters will feed into an evaluation of the RoLF, determining its 

potential efficiency from the CoE’s perspective. 

2. Theoretical framework  

2.1 The notion of rule of law 

This chapter will answer the first question posed in the introduction – What is the rule of law? 

The notion of the rule of law is an essentially contested concept. Its understanding might not 

be homogenous in different legal and political systems of the World and not even within 

Europe. However, fortunately the list of the plausible options of its perception is not that long. 

There is common agreement on the fact that the rule of law is good for everyone.  

The aim of this chapter is to clarify this notion in general by drawing on the historical-
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political background to elucidate the present day rule of law concepts with special focus on 

the topic of this paper.  

2.1.1 The general notion 

Although the roots of the concept can be traced back to ancient Greece, and Rome, the rule of 

law that is known today is understood mainly in liberalist terms. There are several kinds of 

liberalisms discussing the notion: egalitarian, social-welfare, libertarian and pluralistic, but 

there is one thing common, namely the emphasis on individual liberty (freedom). As John 

Stuart Mill said: “The only freedom which deserves the name, is that of pursuing our own 

good in our own way, so long as we do not attempt to deprive others of theirs, or impede their 

efforts to obtain it.”
16

 

 The second important component of the rule of law is John Locke’s Social Contract tradition, 

especially the legitimising nature of consent. An individual consents to live under a legal 

system, sacrificing his or her own liberty in the exchange of peace. The third and last 

component which creates the basis of understanding of the rule of law is equality. Everybody 

shall be treated equally with respect and dignity and everybody shall have equal political 

rights and considered equal before the law. It is important to note that there is no liberal 

democratic state without the rule of law.
17 

 

According to the Social Contract tradition, liberty shall be sacrificed for the sake of personal 

security alias self-preservation. Four liberties could be derived from this statement that drive 

today’s concept of human rights, rule of law and democracy: political liberty, legal liberty, 

personal liberty and institutionalised preservation of liberty. 

Political liberty is the freedom to the extent if which laws are created democratically. It 

concerns the relationship between the individual and the government, the ruler and the ruled 

with the notion of consent at its core. Legal liberty is the freedom to the extent of which 

government officials are required to act in accordance with the pre-existing law. It assumes 

that laws are declared in advance, publicly in clear terms, apply equally to all citizens and 

their application and implementation are certain and reliable. In short term as it has been 

phrased by Montesquieu, legal liberty is “doing whatever the law permits”.
18

 

The third liberty is personal liberty: the freedom to the extent of which the government is 
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restricted from intermeddling with the realm of personal autonomy. These are usually called 

civil rights or liberties and are put into shape by bills of rights and HR declarations. The 

government is obliged to ensure a minimum degree of autonomy, bounded by the equivalent 

autonomy of other individuals and the necessities of the State. John Stuart Mill’s liberty 

conception as cited above concurs with this understanding of liberty.
19 

 

All these there liberties are dependent on the capacity of self-determination of an individual 

and are not absolute rights. The fourth and final liberty, which is the most relevant to the 

RoLF is the institutionalised preservation of liberty. This is the kind of liberty that the RoLF 

plans to promote and protect. It contains the liberties described above, but it is a structural 

arrangement and not a type of liberty. It claims that freedom is enhanced when the powers of 

the government are divided into separate compartments. It can be horizontal (legislative, 

executive, and judiciary) or vertical (municipal, state-regional, national). The aim is to avoid 

the accumulation of total power in any single institution by creating competitive 

interdependence within the government bodies and an independent judiciary. It is believed 

that such effective division of government power strengthens the prospects for the realisation 

of the liberty of citizens. 

In respect to the above presented three works it stands out that cemented the integral place of 

rule of law the European liberal systems: John Locke: Second Treatise of the Government
20

 

(1690); and Baron de Montesquieu: Spirit of Laws
21

 (1748). The third one, Federalist Papers 

written by Jay, Madison and Hamilton will not be discussed for its very extra-European 

essence and not fitting into the very EU centred nature of this paper. 

The Second Treatise of the Government is considered as the single most influential 

formulation of liberal theory. Based on reason prefect freedom and equality could be reached 

by natural laws. The centre of natural law is self-preservation, while not harming others’ lives, 

property, health and liberty. The problem in this context is that transgressions occur. In order 

to enforce law against the violations by a non-biased, independent resolution of conflicts, 

individuals join together in a form of a government. They bestow it with the power to make, 

execute and apply laws for the public good and preserve property in the society. This is a very 

legalistic design. It is based on the separation of powers (though independent judiciary not yet 

included), limiting the government by making it revocable if its obligations are not met by the 
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citizens. The civil society is designed in a consensual manner, standing laws established by 

majority vote is crucial.
22 

 

 The Spirit of Laws also concentrates on preventing the government abuse its powers by the 

separating the branches. In addition to Locke’s design, Montesquieu adds the independence of 

judiciary as a central issue of the separation of powers. The role of the magistrate is a crucial 

one: the magistrates prevent the executive and other government agents from imposing their 

power, interests and their persecutive nature on the judiciary, contribute to create the barrier 

against lawless governmental actions.
23 

 

The countries of the EU inherited the Montesquieu-an and Locke-an perception of the rule of 

law and the democratic society. These notions are embedded in all EU member states’ 

political and legal heritage; so it was essential to elaborate on them because of the content. It 

was also necessary to draw on the history of the rule of law because the following rule of law 

theories, formal theories and the substantive theories, are based on this history.  

2.1.2 Formal theories 

The formal theories of rule of law are preferred by legal theorists. As the RoLF is supposed to 

be a very practical instrument which can easily be used in reality. These theories will be 

mentioned only to a minimal extent. The reason why they are mentioned at all is because 

substantive theories, the understanding of which is used in international relations, have 

evolved from the formal theories. Formal theories address the manner in which the law has 

been communicated (by what kind of authority), the clarity of the ensuing norm (whether it 

sufficiently clear for the people who should abide by it) and the temporal dimension of the 

enacted norm (prospectiveness). It does not deal with the actual content of the law. Formal 

theories are progressively accumulative. They consist of three of clusters: ‘rule by law’, 

‘formal legality’ and ‘democracy and legality’.
24

  

The ‘rule by law’ is the means by which the state conducts its affairs; whatever the 

government does it should be done by laws. Therefore, the rule of law is the rule by the 

government. In this sense all modern state has the rule of law. It has scarce connotation to the 

limits of the government’s powers as a principium sine qua non.  
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‘Formal legality’ brings the ‘rule by law’ conception a bit further. The formal rule-oriented 

legal system is required to provide security and predictability for its citizens. The elements of 

the rule of law derived from this by Joseph Raz
25

: prospectiveness, generality, clarity, public 

and relative stability and the mechanisms for effectuating the rules. These mechanisms are 

independent judiciary, open and fair hearing without bias, review of legislative and 

administrative officials and limitation on the discretion of the police to ensure conformity 

with the requirements of the rule of law. Formal legality concludes that the rule of law 

furthers individual autonomy and dignity by allowing people to plan their activities whilst 

having advance knowledge of legal implications.
26

 

‘Democracy and formal legality’ is the last formal version of rule of law taking its authority 

from democracy. It also serves democracy, without it, it has no legitimacy. As Jürgen 

Habermas phrased it, “[t]he modern legal order can draw its legitimacy only from the idea of 

self-determination: citizens should always be able to understand themselves also as authors of 

the law to which they are subject as addressees.”
27

However, in relation to democracy and 

legitimacy and also when it comes to rule of breaches it is important to emphasise that 

democracy can also easily serve as the means by an organised cabal or just a non-

representative subgroup of the society to abuse the governmental power according to their 

agenda, while not being revocable since they have gained power democratically. That is why 

the formal theory understanding of the rule of law is included in the RoLF, but it is not 

enough to prevent or remedy such problems. 

2.1.3 Substantive theories  

Substantive theories are which give a more detailed and topic relevant explanation to question 

‘What is the rule of law?’. They built on all the above mentioned attributes, and develop the 

doctrine further. Substantive theories incorporate individual rights, formal legality, democracy 

and its ‘thickest’ version also adds qualitative rights that can be called ‘social-welfare rights’. 

As Dworkin puts it, individual rights are not derived from positive law, but form a 

background and integral aspect for positive law.
28

 Citizens have moral rights and duties with 

respect to one another and political rights. Moral and political rights should be recognised by 
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positive law, making them enforceable through courts or other judicial institutions based on 

the citizens’ demand.  

The concept of ‘individual rights and democracy’ envisages the rule of law as a component 

for securing individual rights and democracy. However, with this concept quite a few issues 

emerge; stemming from balancing between limits imposed on democracy and power accorded 

to judges. There is a conflict between believes from what individual rights are derived from. 

On one hand, it is believed that they are laid down in bills of rights and constitutions that are 

the products of democracy. On the other hand, it is thought that these rights are given by God 

or by being human or just by being the member of the community. Moreover, it is said that 

individual rights are also required to preserve the integrity of democracy. However, a well-

functioning democracy is not enough to justify the independent value and full scope of 

individual rights. Only free people can exercise self-determination of democracy properly 

which means that democracy is being restrained basically for the greater good of 

democracy.
29

  

This is important to note when it comes to the theoretical basis of the purpose of the RoLF, in 

particular to the independence of judiciary. It is a big issue within the EU and these tensions 

are present when it comes to power accorded to judges. The core of the problem is the fact 

that rules are not self-applying and they need to be identified in particular contexts of 

application and the limits they impose on the law-making power. In Western liberal 

democracies judges (or legal officials) have the final say on the content. They review the 

legislation via ordinary, constitutional or human rights courts. The anti-majoritarian nature of 

the judiciary by design makes this completely logical. Also, the interpretation is supposed to 

be non-subjective, factual. This means that the legal rights dominate, not the judge – in 

accordance with the political liberty of citizens who enacted the right indirectly upon 

themselves. This is a utopian picture while in reality rights are not necessarily evident and 

their interpretations are not obvious. In these cases judges rely on their subjective opinion or 

on the jury or act in good faith, using the mixture of these possibilities – which is evidently 

not non-subjective. As the German Basic Law holds: in sum, the rule of law appears under the 

Basic Law as a shorthand for the concept of fundamental rights, which is complemented by 

the fragmentation of political power within the framework of parliamentary democracy and a 
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strong role for judiciary.
30

 Hence, it should be understood that politics and law mutually 

influence each-other – just as it is the case with the creation of the RoLF – meaning that the 

separation of powers in practice is not that easy.  

The ‘substantive notion of formal legality, democracy and individual rights’ is the notion 

which fully contains what the rule of law stands for in the understanding of the CoE and the 

EU. This concept of the rule of law includes democracy, individual rights formal legality 

which are clustered together as a unified complementary package in liberal democracies. 

T.R.S. Allan phrased that “[t]he term ‘rule of law’ seems to mean primarily a corpus of basic 

principles and values, which together lend stability and coherence to the legal order. They 

help to define the nature of the constitution, reflecting constitutional history and generating 

expectations about the conduct and character of modern government. The rule of law is an 

amalgam of standards, expectations, and aspirations: it encompasses traditional ideas about 

individual liberty and natural justice, and ideas about the requirements of justice and fairness 

in the relations between the government and the governed. The idea of the rule of law is also 

linked with certain basic institutional arrangements. The fundamental notion of equality, 

which lies close to the heart of our convictions about justice and fairness, demands an equal 

voice for all adult citizens in the legislative process.”
31

 

This definition clearly shows the understanding of rule of law as justice based upon the 

recognition and full acceptance of the supreme value of human personality and guaranteed by 

institutions. As it can be seen – compared to the formal version of ‘individual rights and 

democracy’ – where the rule of law was a component of balancing their equilibrium, this 

version perceives democracy as the inherent element of the rule of law. This is the notion of 

the rule of law developed from the above described concepts. This is what the RoLF was 

created to protect. When rule of law (or FR) breaches are mentioned, these principles or rights 

were harmed.  

The thickest and final substantive theory includes formal legality, democracy, individual 

rights and the so-called “social-welfare rights”. It is interesting to mention it because it shows 

the limits of the rule of law in an indirect manner. This concept claims that it is the 

government’s duty to provide a better life for the citizens; enhancing their content of 
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existence and much as possible.
32

 This means besides the above described attributes that the 

advancement and safeguarding of social, educational, cultural and economic conditions as 

well. When it comes to the protection of the rule of law or FR there are limits. This very wide 

notion of rule of law is a complete philosophy. It should be understood that it is impossible to 

put all good that people desire from their government into the single notion of the rule of 

law.
33

 Consequently, neither can it be expected from the RoLF to provide this wide scope of 

protection. It will be interesting to recall this theory when the scope of the RoLF will be 

analysed in Chapter 6.  

2.2. Rule of law on international and EU level 

Raising the notion of rule of law based on all the above written to the international level, as 

Paul Johnson historian phrased it, is still ongoing “the last millennium’s project was the 

establishment of the rule of law in nation states the project for this millennium is to build the 

rule of law on international level as well”.
34

 This section deals with the rule of law on 

international level, focusing on its challenges with which any international instrument of FR 

protection needs to face. 

The CoE mechanisms for the protection of the rule law and this way the EU’s RoLF as well 

fits into this process. When it comes to the rule of law on an international level the view 

among international lawyers is fairly optimistic. Majority of the states abide by it; the subject 

matter covered by international law is increasing especially concerning common regional 

arrangements like the EU. The realm of international regulations is expanding from 

commercial agreements through refugee laws to human rights. At the same time an 

international judicial infrastructure is also being built such as the European Court of Justice 

(ECJ) and the European Court of Human Rights (ECtHR). However, the enforcement of 

respecting the rule of law on an international level – which is the centre of this paper – is still 

problematic.  

Firstly, the basic issue is the conflict by design between international law and nation states. 

Nation states prioritise their national interests and acquiring more power above abiding 

international regulations. In relation to this since all actors in this realm are governments, 

sovereigns – whose power is to be limited in a nation state sense – there is no real legislature, 
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no executive or no other legal regimes that apply to them and no effective standing 

institutionalised apparatus to enforce sanctions. International tribunals operate in the basis of 

consent and leave legal compliance to good faith or self-interest. Logically, parallel to this the 

aim of international law is keeping peace among nations, so it tends to agree to more 

compromise than a system of strict rules. Dispute settlements, context-specific arrangements 

do not always fit into the general rule application. This clearly endangers the exertion of law 

in an unbiased manner.
35

 

Secondly, there are also conflicting issues when it comes to formal legality in the world of 

international relations. Power politics have a great influence on international law. The 

uncoordinated system of tribunals and the disaggregation of international law along subject 

specific line cause incoherence and inconsistency problems.
36 

 

Thirdly, the process of international law application is not completely transparent either. 

National regimes and domestic courts interact with public and private international law in 

multiple unplanned and planned ways, making national regimes besides incorporating 

referring and rely upon international law overriding, ignoring and contradicting international 

regulations as well.
37

  

Fourthly, the fact that international lawyers do not have the same legal tradition behind them 

can lead again to inconsistency; their own national interests can influence them when it comes 

to international prosecutions.
38 

 

All the above-mentioned issues influence the existence and persistence of the rule of law on 

the international level. The RoLF needs to function in this realm, particularly to deal with 

these difficulties. However, it needs to be added that despite these concerns the picture might 

not be as dark as it seems. International lawyers are not optimistic simply out of spite; they do 

see that the world is becoming more and more globalised day by day. Countries of Europe, 

especially the EU member states are closing up by ratifying the CoE conventions and by 

adapting EU measures. Interdependence among the countries is growing and co-operation 

between regional organisation such as the CoE and the EU contributes to that a great deal.
39 
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Therefore, the RoLF can be a very significant step towards Paul Johnson’s vision of the 

project for this millennium: the establishment of the rule of law on international level.  

Drawing upon this international picture and to support this argument that the notion of the 

rule of law should be referred to on EU level, the RoLF is an EU instrument after all. Since 

a historical-political-theoretical overview was already given above it is unnecessary to 

elaborate on that again from a slightly different aspect in this section. As the rule of law 

evolved by time and reached the already described concept, the same process has happened 

in the EU. Treaty by Treaty it developed from a symbolic idea to a founding principle of 

the EU. Vice President of the EU Commission and EU Justice Commissioner Viviane 

Reding said in her speech at the Centre for European Policy Studies (CEPS) 4
th

 September 

2013 in Brussels
40

: The rule of law is common to all member states and it is considered to 

be the backbone of the EU and its democratic societies.
41 

The rule of law is the system 

where laws are applied and enforced, so not only the “black letter law” but also the spirit of 

the law and fundamental rights. The rule of law is the ultimate foundation of all laws 

applicable, bounding the member states together and obliging the EU institutions too. This 

expresses that despite the practical differences of the member states’ legal systems (i.e. the 

German ‘Rechtsstaat’, the French ‘État de droit’ and the English ‘rule of law’) there is 

consensus on the core meaning, the scope and impact of the rule of law. In relation to the 

meaning it is important to mention the ECJ case Les Verts (1986)
42

 which has first stated 

that the European Community is a community based on the rule law. In the opinion of the 

judgment it was explained that this means judicial protection and control. At first it might 

seem that this only complies with the above elaborated ‘formal legality’ theory but in the 

opinion it was also explained that it means the effectiveness of the individual right to 

effective judicial protection (just as it is stated in Article 6 of ECHR); the adoption of 

measures by EU institutions in compliance with EU law and the ability for natural and legal 

persons to challenge any act which affects EU rights and obligations. Consequently the rule 

of law is the foundation of judicial review and ensures the compliance with the principle of 

legality. It is an umbrella legal principle: an organisational paradigm with formal and 
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substantive elements.
43 

When it comes to its substantive dimension – which is extremely 

relevant to analysis of the RoLF – the scope needs to be elaborated. Namely, the rule of law 

is not a “standalone principle”.
44 

Both in Article 2 in the Preamble of the TEU and in 

Article 6(1) it is cited together with the right to liberty, democracy, respect for fundamental 

rights. Finally, the most significant attribute of the meaning of the rule of law in relation to 

the topic of this thesis: it was also developed into a benchmark – just it is in the CoE
45

 

which assesses the actions of the member states and the candidate states in accordance with 

the rule of law (Article 49 of TEU). 

 
To conclude, just as it was discussed in relation to the rule of law theories before, the rule 

of law at EU level is not so much different. It also develops from the formal theory 

perception to the substantive understanding. The protection of procedural principles fall 

under the formal aspect; but it amounts into the substantive theory version with the right to 

judicial remedies, process to protect the procedural rights and substantive FR. In VP 

Reding’s speech in relation to the RoLF in accordance with the previously written it was 

mentioned that “[t]here is no one above the law – no government, no public official or no 

company. There is equality before the law. This also means fairness and due process. The 

law cannot be abused for alien purposes and cannot be retrospectively changed. The 

precondition of upholding the rule of law is independent judiciary.”
46

 These principles 

came from the Locke-an and Montesquieu-an
 
doctrines proving that what these two 

thinkers drew upon nation-state level has been ‘upgraded’ to international level as well. 

 However, it can be noticed that still there is no clear definition given about what the rule of 

law is. The chapter started with the sentence “[t]he notion of the rule of law is an essentially 

contested concept. Its understanding might not be homogenous in the different legal and 

political systems of the World, even within Europe”
47

. Therefore, the situation remains there 

is an understanding – as described in this chapter – but there is no national constitution or 
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constitutional court
48 

which would provide one with a clear definition. The umbrella legal 

principle or organisational paradigm of the rule of law fits clearly into the EU’s supranational 

profile. If not for legal philosophers, but for in the context of this thesis the above unfolded 

developments answer the question: ‘What is exactly the rule of law?’ 

The profile of the EU and the CoE will be presented in the relevant chapters. At this point it is 

to be noted that the EU’s supranational nature as an ‘intermediate organisation’ and the CoE 

as an international, intergovernmental organisation plays a significant role in the research 

problem of duplication and the issue of efficiency.  

3. The European Union and the rule of law: initiative and framework 

This chapter deals with the question ‘Why is the rule of law so important for the EU that it 

creates an instrument for its protection?’. This section aims to provide an understanding based 

on the most pressing circumstances that demonstrated that Europe is suffering the biggest HR 

crisis since the Cold War.
49

 These issues challenged the CoE’s capacities and led the EU to 

commence its own initiative for FR protection. Consequently, this chapter also describes the 

process of the creation of the RoLF and the RoLF itself.  

3.1 Rule of law initiative: why now? 

3.1.1 The triggering circumstances 

In the summer of 2010 the French Government expelled almost a thousand Roma people from 

the country, demolished numerous camps and sent them ‘back’ to Romania and Bulgaria. All 

of this has been done under the ruling of Nicolas Sarkozy, who constantly denied that the 

actions were targeting these minorities.  

These actions were contradictory to FR, evidently to several principles of EU law and also to 

the 2004 Directive on Free Movement
50

. The Commission’s reaction definitely condemned 

the French Government’s behaviour. Firstly, the principle of free movement is the basic 

principle of the EU since its foundation. The French Government hindered the Roma 

minorities in exercising these rights, which is not in accordance with neither EU law nor FR 
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norms. Since these actions happened towards Roma people, it harmed the fundamental 

principles of anti-discrimination based on ethnicity as well.  

As a result, the Commission has issued a letter of formal notice to France in which the full 

transposition of the 2004 Directive has been requested since it clearly did not happen before. 

Consequently the Commission also started to analyse the situation of Roma in all member 

states and initiated a strategy for Roma integration as well, including all member states. 
51

 

In the winter of 2011 soon after the election of the central-right Fidesz government the 

Hungarian crisis has started. Several legislative actions have been taken which harmed the 

principles of the rule of law. The number of cardinal laws started rapidly increase, the media 

law was drafted. The process of drafting the new Constitution of Hungary, the Fundamental 

Law has begun, which has been an ongoing package of FR breaches. The right to reference 

case law of the Constitutional Court pre-dating the Fundamental Law has been taken away; 

the retiring age of judges has been reduced from one day to another; the data protection 

supervisor has been removed from office before the end of the mandate and institutional 

changes in the central bank have been made, endangering its independence.  

Since there were many aspects of alleged FR breaches, the Commission’s reaction will be 

discussed only briefly. The change in the retirement age of the judges is again against the 

principles of anti-discrimination based on age and also harms the fundamental principle of 

equal treatment in the EU (FRC and also the ECHR) consequently failing to fulfil the 

obligations under Directive 2000/78/EC. The removal of the data protection supervisor form 

office before the mandate was over infringes the independence of the authority and goes 

against Directive 95/46/EC. Inter-institutional changes in the Hungarian Central Bank (MNB) 

were also in breach with the principles of independence of central banks Article 127(4) and 

130 TFEU, Statute of the European System of central Banks and Article 4 Council Decision 

98/415/EC allowing great deals of political influence. The Commission has sent three letter of 

formal notice to the Hungarian authorities on these issues.
52 

Four aspects of the media law 

breaching freedom of expression have been changed because of the Commission’s 

intervention. 

The situation of Romania and Bulgaria is different from France and Hungary from the main 

aspect of this paper however it needs to be mentioned due to the EU’s involvement in the 
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local issues both before and after their accession. The EU has set up a Co-operation and 

Verification Mechanism (CVM) before their accession to the EU in 2007. Both countries 

were facing problems with corruption and judicial reform before their accession. Both 

countries implemented EU law successfully however both countries are confronting problems 

with enforcement. The Mechanism stresses the significance of rule of law that all EU treaties 

are based on mutual trust and all administrative and judicial decisions and practices are 

respecting the rule of law.
53

 The CVM though it is country specific, it shows the early 

reaction and will for action on the Commission’s part when it comes to FR protection. The 

creation of the CVM can be considered as a positive sign concerning post-accession 

compliance with the Copenhagen criteria.  

Neither the French nor the Hungarian issues have been resolved properly. The ‘letter of 

formal notice’ is the first step of the infringement proceedings. It cannot be considered 

completely successful when it comes to FR breaches. The Roma problem is still present not 

only in France but in all member states54 and the Hungarian issues are far from being 

successfully handled, especially in reality. The CVM can be considered as a slightly different 

approach for safeguarding the rule of law but corruption is still running high both in Bulgaria 

and Romania. Promises made in 2007 were not abided so the CVM cannot be considered as a 

success story either. Nevertheless, it is an early and unique sign of concern for the insurance 

of upholding the Copenhagen criteria after the accession of a member state.
55 

 

These examples were probably the most significant crises in the recent years that challenge 

the EU’s capacities concerning FR protection. The issues in France and in Hungary, still not 

being effectively resolved particularly shows that a new approach is needed beyond the 

economic one. The next section will elaborate on this.   
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3.1.2 Lack of EU tools 

The EU has become a legal entity with the ratification of the Lisbon Treaty, setting the 

creation of the EAFSJ its priority. The Lisbon Treaty (TEU and TFEU) and the Charter of 

Fundamental Rights (FRC) serve as the basis of common minimum standards in the Union. It 

is to be noted – as it has been referred to in the MoU – that both conventions comply with the 

CoE conventions and standards, considering them as benchmarks for protecting fundamental 

rights and democracy. But, stemming from its nature, the EU as the ‘offspring’ of the 

European Communities views Europe through different lenses than the CoE. It centres on 

economic interest, financial gain and profit maximisation, which is strongly liberal capitalist. 

The importance of the protection of the rule of law – since the rule of law itself derives from 

that ideology – is sort of necessary. That is why it has acquired more and more attention 

during the years of evolution of justice in the EU. However, it will always remain secondary 

to economic development.  

However, because of the recent events the EU is trying to not to perceive the respect of FR as 

an additional extra requirement ‘on top’ but take a ‘protection by design’ perspective, 

merging the capitalist and the humanist perceptions so to say. The RoLF is placed in that idea. 

The EU understands that it is a two-way road. The economic crisis has demonstrated how 

harshly the balance could get distorted. This can be seen from the recent FR breaches in the 

member states, which has been almost immediately visible. What is not visible immediately is 

the negative effect of disrespecting the values deriving from the rule of law on the economy. 

Initially this is why the EU is concerned about the rule of law in the first place. It is a problem 

which can be detected in the long-run, so what makes it very much dangerous is that member 

states might choose to ignore it. In order to fight this ignorance and try to see past the 

capitalist interests a mechanism which prevents and remedies FR breaches (or rule of law) is 

highly necessary. 

Article 2 of the TEU clearly states that the EU is founded on the principles of the rule of law, 

giving a legal basis for the EU to act on the FR breaches in the member states: “[t]he Union is 

founded on the values of respect for human dignity, freedom, democracy, equality, the rule of 

law and respect for human rights, including the rights of persons belonging to minorities. 

These values are common to the Member States in a society in which pluralism, non-

discrimination, tolerance, justice, solidarity and equality between women and men prevail” 
56
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Therefore Article 2 should be referred to when a breach of a fundamental right is identified 

both in the EU institutions and in the member states. So, the breach can be identified. 

However, beyond that there is no legislation in the EU that could enable to Commission to 

actually act as the guardian of the Treaties. The tools at its service are quite limited. Besides 

political persuasion and targeted infringement procedures the only tool for reaction to FR 

breaches is the Article 7 TEU procedure: 

 “(1) On a reasoned proposal by one third of the Member States, by the European Parliament 

or by the European Commission, the Council, acting by a majority of four fifths of its 

members after obtaining the consent of the European Parliament, may determine that there is 

a clear risk of a serious breach by a Member State of the values referred to in Article 2. 

Before making such a determination, the Council shall hear the Member State in question and 

may address recommendations to it, acting in accordance with the same procedure. The 

Council shall regularly verify that the grounds on which such a determination was made 

continue to apply. 

(2) The European Council, acting by unanimity on a proposal by one third of the Member 

States or by the Commission and after obtaining the consent of the European Parliament, 

may determine the existence of a serious and persistent breach by a Member State of the 

values referred to in Article 2, after inviting the Member State in question to submit its 

observations. 

(3) Where a determination under paragraph 2 has been made, the Council, acting by a 

qualified majority, may decide to suspend certain of the rights deriving from the application 

of the Treaties to the Member State in question, including the voting rights of the 

representative of the government of that Member State in the Council. In doing so, the 

Council shall take into account the possible consequences of such a suspension on the 

rights and obligations of natural and legal persons.)
57

  

As it is visible from the underlined parts that even the determination of such a breach in 

question is very hard. A reasoned proposal is required from the 1/3
rd

 of the member states, 

by the EP or by the Commission. It is up to the Council to determine by 4/5
th

 majority with 

the consent of the EP to determine the clear risk of serious breach to even start the process 
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which could lead to sanctions. Furthermore, even if such clear risk would be determined (to 

determine serious and persistent breach which requires unanimity is almost absolutely 

hopeless), it would come to halt with the Council vote of qualified majority for the 

suspension of a member states’ rights (which is very much not likely to pass through). The 

goal of the RoLF is supposed to be the creation of a bridge between the carrots and sticks, 

possible combine the two different approaches to non-compliance.  

3.2 Rule of law initiative by the EU: a CoE perspective 

As described above, the triggers of the initiative were the recent FR breaches in the EU 

member states and the EU’s realisation of being in need of a new mechanism to tackle 

those breaches. The President of the European Commission, José Manuel Barroso 

addressed the issue already in 2012 in his State of the Union speech reflecting on the FR 

crises, especially on Hungary. In his speech he acknowledged and recalled the need for a 

bridge between political persuasion and the nuclear option of Article 7 of the TEU, which 

is the ultima ratio option for the member states resulting in the suspension of their rights.
58

 

This has been followed by wider discussions in the Council of Ministers and by great 

efforts for finding a solution in the EP and finally culminated in a Commission 

Communication in March 2014.
59

  

 As the first step towards the creation of the mechanism, the issue was taken to executive level 

on 6 March 2013 by four foreign affairs ministers of the EU member states: Ministers of 

Denmark, the Netherlands, Germany and Finland called on the European Commission to take 

exact action for the protection of fundamental values and safeguarding the rights of citizens. 

According to the Ministers this mechanism should be swift, independent from political 

expediency, it should address the deficits in a country at an early stage, the member state 

should request a remedy and in relation to all this the Commission should have a stronger in 

it. The process shall be carried out through a political dialogue using the European Council as 

the platform; based on binding agreements with the Commission and carrying out the 

suspension of EU funding as sanction. Objectivity, strengthening fundamental values, respect 

for national constitutions, equality of application and non-discrimination should be the main 

principles for the mechanism according to the Foreign Affairs Ministers. 
60
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This approach is very much EU-centred and it does not mention the involvement of any 

other organisations outside the EU’s institutional framework, hence all eyes are on the 

European Commission. President Barroso replied shortly after to the call. He emphasised 

the need to strengthen the respect for fundamental values, the rule of law and democracy in 

the EU. He suggested to draw on the political experience coming from the present 

instruments at the EU’s disposal, namely the EU Justice Scoreboard, the anti-corruption 

report (analysis of the level of corruption in the member states), country specific 

recommendations in the framework of the European semester (identification of weaknesses 

in the efficiency of the judiciary and corruption), CVM in Romania and Bulgaria and rely 

on the public’s reaction as well in order to create such a mechanism. He added that the 

mechanism should be based on legitimacy and its functioning shall be acknowledged by the 

member states as well, so its creation and implementation will take time.
61

  

In this reply – though indirectly – Barroso somewhat mentions the involvement of the CoE. 

The European Justice Scoreboard - which is a statistical tool, receives its information from 

the CoE Commission for the Evaluation of the Efficiency of Justice (CEPEJ).
62

 The 

country specific recommendations also include co-operation with the CoE on the relevant 

fundamental rights issues. There is an official agreement on the involvement of the EU with 

the CoE’s anti-corruption monitoring mechanism the Group of States against Corruption 

(GRECO).
63 

After Barroso’s reply the Commission continued to pay very close attention on 

the initiative. The College of Commissioners held their first orientation debate on the issue 

in August 2013.  

Afterwards, as it has been reflected on before VP Reding held a speech in CEPS in 

September 2013. This time the Commission outlined their point of view on the process in 

more details. VP Reding talked about a two-step approach to the solution. The first step is 

the exploit of the existing potential in the present treaties of the EU (still sticking to the 

mechanism of the infringement procedures and the Article 7 option), however it suggest the 

idea of a ‘formal notice’. The ‘formal notice’ is to be given to a member states when it is 

believed that a systemic rule of law crisis is on its way. The second step is slightly more 
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utopian, since it suggests the amendment of the treaties in order to create rule of law 

mechanism with a more far-reaching nature. The more far-reaching version is very much 

ambitious: it aims for lowering the high thresholds of the Article 7 procedure, at least at the 

first stage the extension of the Fundamental Rights Agency (FRA) or the abolishment of 

Article 51 of the FRC which would make all fundamental rights directly applicable to the 

member states.  

This speech is a definite step forward from the Commission’s part not only because of these 

concrete details, but also from the CoE’s perspective. VP Reding did not only mention the 

CoE’s importance directly but also called on to draw on its expertise, especially in relation 

to the quality, efficiency and independence of justice (CEPEJ) and stressing the importance 

of the member states own constitutional arrangements, traditions and safeguards.
64

  

In regards to this, VP Reding mentioned – in relevance to mutual trust and mutual 

recognition – that deep comparative knowledge of the member states’ systems is essential 

to judge what lies outside the constitutional norms of rule of law. The European 

Commission for Democracy through Law, hereinafter the CoE’s Venice Commission (VC) 

is the most adequate monitoring body in Europe which has such knowledge. The VC’s 

involvement from the perspective of mutual trust and mutual recognition (which is the basis 

if the EAFSJ) and the aim for relying on the necessary expertise is inevitable. These points 

have also been outlined in President’s Barroso’s 2013 State of the Union speech, with the 

alteration of the word ‘mechanism’ to ‘framework’.
65

  

The Assises de la Justice Conference held by the Commission in November 2013 included 

the “other potential participants” in the making of the framework. This means that an 

immense number of NGOs and IGOs issued their contributions to the how-s and what-s of 

the process including the CoE.
66

 The CoE has been represented on the discussion panel on 

the rule of law by President of the VC, Gianni Buquicchio. The Ambassador and the 

Deputy Head of the Council of Europe Liaison Office to the European Union took part in 

the conference in the auditorium along with the author of this thesis. Owing to the 

contribution of President Buquicchio and the Ambassador to the present thesis their views 
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on the CoE’s role in the mechanism (framework) will be discussed in the relevant sections 

of this paper. 

3.2.1 The European Parliament’s proposal: the Louis Michel report
67

 

Meanwhile the EP has also started its process to find a solution to the FR breaches in the 

member states. MEP of the Alliance of Liberals and Democrats for Europe (ALDE) Louis 

Michel, ex-prime minister of Belgium and a powerful HR advocate has been appointed as 

rapporteur on the situation of fundamental rights in the EU, the need for a rule of law 

mechanism. The motion for resolution by Michel takes several aspects into regard. Just to 

highlight the most important aspects from the thesis’ point of view: Preamble of the TEU, 

Article 2, 3.2, 6 and 7 of the TEU, relevant article for FR protection in the TEU and the 

TFEU and the FRC. In relation to the CoE in particular: the ECHR, the ECtHR 

jurisprudence, the conventions, recommendations, resolutions and reports of the PACE and 

the Committee of Ministers (CM), the CoE Human Rights Commissioner’s work and the 

VC’s work, European Council and Commission papers on thematic materials e.g. on Roma 

issues, minorities, anti-discrimination, racism, xenophobia, hate crime, gender equality, 

money-laundering, corruption, organised crime, languages and linguistic diversity.  

He draws on the Hungarian media law and the Tavares report on Hungary.
68

 It looks into 

the issue of FR protection in the framework of the European project which aims to anchor 

European states to democracy and rule of law in order to ensure the respect and promotion 

of human rights, FR, equality, protection of minorities based on the Universal Declaration 

of Human Rights (UDHR) and the ECHR.
69 

 

The report highlights the aim of the EU’s FR acquis, the protection and promotion of FR in 

relation to which the essential development of the ‘Copenhagen criteria’, the respect of the 

FRC and the significance of the EU’s accession to the ECHR. The report goes into details 

concerning the workings of FR protection in the EU. It emphasises the lack of appropriate 

instruments to cope with democratic and constitutional crisis emerging parallel to the 

economic and financial crisis.
70 
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Due to the limited framework of this paper and in order to be concise the recommendations 

will be elaborated only to the extent of its idea for the rule of law mechanism: it 

recommends the European institutions to recognise their positive obligation to protect and 

promote HR due to their legal and political obligations (TEU, TFEU, FRC) and highlights 

the important of local and regional authorities in it. The report condemns the present trend 

of HR violations in the EU, naming the frequent subject areas of the breaches: immigration, 

asylum, discrimination, intolerance, security and terrorism, freedom of the press, freedom 

of movement in the EU and social and trade union rights. Moreover, it expresses the 

worrying tendency observable in the member states regarding the adoption of obstructive 

attitudes towards the respect of the previously mentioned FR and freedoms; especially in 

relation to Roma, women, LGBT people, asylum-seekers, migrant and other vulnerable 

groups.
71 

 

This report from the CoE’s perspective is fairly favourable. It draws upon the CoE’s role as 

benchmark for and fundamental values frequently and reflects on the relevant CoE 

instrument both directly and indirectly. In the light of this, moving on to the proposed 

mechanism it is stressed that: the current instruments need to be applied and implemented; 

the amendments to the treated proposed by the Commission should be prepared; the 

fulfilment of the ‘Copenhagen criteria’ after accession should be ensured and the accession 

to the ECHR should be completed. All of this is to be done via transparent and open means.  

The points raised in order to make use of the potential of the existing legal framework are 

the following according to the report are the following: EU accession to the ECHR, to the 

European Social Charter (ESC) and to other relevant CoE conventions, ensure the 

compliance of legislative proposals and policies with the FRC; make full use of the 

expertise of the FRA; insurance of rigorous policy evaluation and monitoring when drafting 

and transposing EU law, and if violations are detected they are to be brought to the ECJ; 

the substantive theory approach of the rule of law should be promoted in order to ensure the 

proper protection of FR in practice; requirement of strong political will and transparent 

inter-institutional dialogue on the issue on FR should be strengthened. The Commission 

should make full use of the existing mechanisms and launch objective evaluations, 
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investigations, initiate infringement proceedings but only if the case is well-grounded, 

making sure the evasion of double standards
.72  

The report advocates for ambitious, far-reaching, efficient policies and action programmes 

to ensure compliance with FR, EU values and obligations in a proactive and systematic 

manner. It also promotes more systematic and coordinated co-operation with international 

organisations and names the CoE’s expertise in particular. In relation to that, the use of 

already available mechanisms and the evasion of forum-shopping were emphasised. In 

addition, country-by-country evaluations and a peer review mechanism were 

recommended.  

Taking all of the abovementioned into consideration the rapporteur envisages a rule of law 

mechanism that he calls the ‘Copenhagen mechanism’. This mechanism is to monitor 

compliance with the ‘Copenhagen criteria’ in order to ensure the rights laid down in Article 

2 TEU and the FRC. The proposed mechanism deals with the immediate actions as well as 

the more far-reaching ones in accordance with the Commission’s initial proposal. The 

details of this mechanism are crucial for the evaluation of the RoLF, so it will be dealt with 

exceedingly. The mechanism outlined in the report mentions the CoE’s work and its 

inclusion in relation to several aspects, both directly and indirectly, so it is central for 

understanding the EU’s perspective (at least from the EP’s point of view) concerning the 

inclusion of the CoE in the mechanism as well
.73 

 3.2.2 The Copenhagen Mechanism:
74

 

The monitoring should be carried it an effective and binding manner and could be activated 

immediately by a Commission decision. Indicators are to be set – where the rapporteur 

highlights that these indicators should be based on the existing or already developed and 

recognised FR standards. The CoE and the UN are named as sources of standards in 

addition to the advices of NGOs working in the field of FR. Data gathering on the issue 

shall be structured around these indicators and it should be done through an objective, 

reliable, transparent and credible process. The mechanism shall monitor the situation of FR 

in the member states regularly and objectively. Comparative, objective and regular 
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assessments are to be carried out for each FR and/or each subject area for each EU 

institution and member states individually.  

In order to provide a framework for the mechanism the rapporteur suggests the 

establishment of a European policy cycle. This would be an annual and a multi-annual 

framework as well as an open annual inter-institutional framework on the application of 

Article 2 values of the TEU. All existing data and analysis shall be gathered from national, 

international and European bodies to ensure relevance and objectivity for the protection of 

FR. The rapporteur also suggests a regular dialogue between DG Justice (the Commission’s 

judicial Directorate General), FREMP (working party of the European Council) and the 

LIBE Committee (the EP’s Committee of Civil Liberties, Justice and Home Affairs, the 

Committee in which this report has been carried out).
75

   

In relation to sanctions the development and adoption of a set of recommendations, parallel 

to effective and proportionate penalties – which are sufficiently deterrent such as temporary 

suspension of EU fund commitments, application of certain acts, etc. – in order to deal with 

the violations of Article 2 TEU values.  

Concerning preventive measures the incorporation of an early-warning system, political 

and technical dialogue, letter of formal notice and a ‘freezing procedure’ (suspension of 

adoption of laws at the request of EU institutions, which might disregard FR or EU legal 

order) were suggested. The Commission should hold meetings at technical level with the 

services of the member states concerned, but negotiations are to be carried out only about 

Article 2 TEU and it should be continued until full compliance with Article 2 TEU has 

been reached.  

Finally the report calls on the Commission to adopt a decision on the establishment of the 

‘Copenhagen mechanism’, like it has been done before for the monitoring of corruption in 

the EU and in its member states and give further powers to the FRA by revising its Council 

Decision 252/2013/EU.
76  

Parallel to the ‘Copenhagen mechanism’ the report calls for the establishment of the 

‘Copenhagen Commission’ composed of independent, high-level experts on FR. They are 
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to be appointed inter alia by the EP with the task of ensuring compliance by all member 

states with Article 2 TEU values and the ‘Copenhagen criteria’ by advising and reporting 

on the FR matters and monitoring the member states. For the ‘Copenhagen Commission’ to 

work well as a rule of law mechanism the EU institutions and the member states shall open 

a dialogue in case of a risk of serious breach of FR – values of the EU – can be detected. 

The EU institutions should be allowed to make recommendations in accordance with 

Article 7 (1) TEU – the Commission’s use of letters of formal notice in this context is fully 

supported.  

Besides the ‘Copenhagen Commission’ the rapporteur also suggests to set up a contact 

group by the Commission and the European Council. Its task would be to follow up on the 

effective implementation of values of the EU and to carry out joint assessments of FR 

situations concerning cases that were noted by either the Commission or the European 

Council or the EP. In relation to these joint assessments the rapporteur directly points out to 

take into account the CoE resolutions and the ECtHR decisions.
77 

 

Continuing with the more ‘far-reaching plan’ for the rule of law mechanism the rapporteur 

supports the potential changes to the treaties in accordance with the options available under 

the present treaties. He proposes to revise Article 7 TEU by adding an ‘application of 

Article 2 TEU stage’ and by separating the ‘risk’ and the ‘violation’ stage. This means 

differentiating between the thresholds for the majorities provided for at the ‘risk’ and at the 

‘violation’ stage. This would also lead to strengthening the technical and objective not just 

political analysis; enhancing the dialogue with the institutions of the member states, 

providing a wider range of penalties – detailed and predictable which are to be applied 

throughout the procedure.
78 

 

Drawing on Article 121 TFEU
79 

a stronger and more detailed rule of law mechanism shall 

be devised for coordination and supervision. The scope of redress at the ECJ should be 

expanded; the FRA’s founding regulation should be possible to amend not only by 

unanimity. Possible deletion of Article 51 of the FRC
80

 should be considered and power 

should be given to the EP for launching proceedings when a violation of Article 2 TEU is 

suspected based on evidence (on the same footing as the Commission or the European 
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Council). The FRA should be allowed to contribute with its specialised support, unanimity 

requirements in relevant areas for the insurance of respecting and promoting FR protection 

such as non-discrimination and equality should be reviewed. The report also calls for the 

competent committee to revise and clarify the ways for activating the application of Article 

7 TEU and the review of the article in a way that the EP can activate it as well. Finally, it 

calls on the FRA to set up a website which makes collecting and pooling information 

available relating to documents concerning FR drawn upon the UN, CoE, NGOs, FRA, etc. 

in order to provide sources and information on the situation of FR in the EU and in its 

member states.
81

  

The following part of the report deals with the situation of specific rights on the FRC 

relating to dignity, freedoms, equality, solidarity, citizenship, justice and includes the 

opinion of the EP Committee on Employment and Social Affairs and the EP Committee on 

Women’s Rights and Gender Equality. These are very important sections in relation to the 

situation of FR in the EU and the rule of law mechanism or as it is called in this report the 

‘Copenhagen mechanism’. They aim for safeguarding and promoting these rights but due to 

the topic of the present thesis, the negotiation process and the RoLF it is not possible to go 

into the substance of FR subject areas.
82

 The report has been adopted in the EP, LIBE 

Committee, having 31 votes in favour, 18 against and 5 abstentions, on 13
th

 January 2014 

in Strasbourg.
83

  

3.3 The new ‘Rule of Law Framework’ proposed by the Commission:
84

 

The name ‘mechanism’ has been altered according to President Barroso’s State of the Union 

speech in 2013 to ‘framework’. But, what is the RoLF exactly and what is its purpose? This 

section will present the RoLF as it was published in the Commission Communication. 

 Based on the present treaties, the RoLF – focusing on strictly rule of law challenges – 

complements the existing instruments, namely Article 7 and the infringement procedures; but 

it does not exclude a possible future treaty change in the area of FR either. The protection of 

rule of law as the prerequisite for the protection of FR along with the EU membership is 

stated clearly in the Communication (recalled by Article 2 of TEU, the Preambles to the 
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Treaty and to the FRC, and Article 49 of TEU
85

). The Commission’s definition of the rule of 

law is broad and is mainly based the ECJ and ECtHR case law which is again in accordance 

with the substantive theory of the rule of law: the principle of legality – transparent, 

accountable, democratic and pluralistic law-making; legal certainty – clear and predictable 

rules which cannot be subjected to retrospective change; prohibition of arbitrariness of 

executive powers – regulated exercise of public powers and legally constrained state 

intervention; independent and effective judicial review – the acts of EU institutions are 

subject to compatibility review, in particular with the treaties, FR and the general principles of 

law; principle of fair trial and separation of powers, according to the ECJ ‘operational 

separation of powers’ meaning that while the member states legislative, administrative and 

judicial sovereignty remain intact, all national actions should be in compliance with the 

separation of powers as the Montesquieu-an basis of the rule of law; equality before the law – 

principle of equal treatment before the law (Article 20, 21 of FRC). In relation to this, the 

Communication’s first paragraph explicitly notes the endorsement of the rule of law as one of 

the three pillars of the CoE along with democracy and HR and its endorsement in the 

Preamble of the ECHR and in paragraph 3 it also eludes to the broader European perspective, 

namely to the contribution of the framework to the objectives of the CoE (expertise of the 

VC).
86 

 

The Commission’s Communication conditions the activation of the RoLF in case of a 

systemic breakdown which adversely affects the integrity, stability and the proper functioning 

of institutions and mechanisms in the member states established at national level to secure the 

rule of law. As to what is considered as a systemic threat to the rule of law the framework will 

apply equally to all member states and will operate on the same basis.
87

  

The RoLF establishes also the tool for early warning to deal with threats to the rule of law in 

time and make it possible for the Commission to enter in dialogue with the member state in 

question so a solution could be found before resorting to the use of the current Article 7 

mechanism. The Commission’s role in the framework is central: it is as being the guardian of 

the treaties it is considered to be the guardian of the EU values as well.
88
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The process of the RoLF – slightly altering the initial proposal of VP Reding at CEPS in 

September – will consist of a three stage approach in the initial ‘first step’ (making use of the 

existing instruments and treaties). It does not mention the ‘second step’ in detail (however, it 

does not exclude a potential treaty change on the field of FR). Evidently the aim remained the 

same: emerging systemic threats to the rule of law in the member states – which can develop 

into clear risks of serious breach of the rule of law – potentially triggering the Article 7 

procedure should be prevented on EU level. In case clear indicators are found that such a 

threat is present in a member state the Commission can launch a ‘pre-Article 7 procedure’ via 

the initiation of a dialogue the member state concerned. This process has three stages: 

‘Commission assessment’, ‘Commission recommendation’ and ‘follow-up to the Commission 

recommendation’.
89

  

The framework of the process is a continuous dialogue between the member state concerned 

and the Commission, the “participation” of the EP and the European Council in the process is 

limited to being regularly and closely informed. In the ‘assessment stage’, the Commission is 

to collect and examine the relevant information on the member states concerned and assess 

whether there are clear indications of a systemic threat to the rule of law. If the Commission is 

convinced that there is indeed a threat as such, it will initiate a dialogue with the member 

states by sending a ‘rule of law opinion’. The ‘rule of law opinion’ substantiates the 

Commission’s concerns and it should be considered as a warning for the member state. It also 

gives the member states a possibility for a response. In the ‘recommendation stage’ – in case 

the matter has not been resolved – the Commission issues a recommendation to the member 

state concerned. It recommends potential solutions to the problem and establishes a time limit 

within which the issue is to be resolved. Subsequently, the Commission makes the 

recommendation public. The last stage is the follow-up stage, which is the monitoring of the 

implementation of the recommendations within the given time limit.
90

 The Article 7 

procedure is triggered only in case the follow-up is unsatisfactory. The illustration of the 

RoLF
91

 is attached to the appendix of the thesis. 
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4. Rule of law, the Council of Europe and the EU process 

This chapter aspires for answering the question ‘Why is the CoE the most competent?’. The 

aim of this paper is to evaluate the efficiency of the RoLF, from the CoE’s perspective, 

positing that the CoE’s competence is a pr-condition to its efficiency. In this chapter in order 

to support this argument, first a short overview will be given about the rule of law and the 

CoE in general, complemented with the CoE’s fear for duplication when it comes to EU 

initiatives. To present the CoE’s attitude to the rule of law initiative, the speech of SG Jagland 

held at the LIBE Hearing 5 November 2013 in the EP and the speech of VC President Gianni 

Buquicchio at the Assises de la Justice November 21-23 2013 will be further analysed.  

4.1 The rule of law and the CoE 

Unlike the EU the CoE is an inter-governmental organisation, covering a broader 

geographical part of the continent (47 members including all 28 EU member states). The 

CoE has no economic agenda and does not need to kneel at the altar of profit maximisation 

or economic interest – at least not by its nature. This of course does not mean that a 

potential economic crisis have no effect on the organisation. It stands for the protection and 

promotion of fundamental rights, rule of law and democracy under the aegis of the 

European Convention of Human Rights (ECHR) and the European Court of Human Rights 

(ECtHR) serving as the backbone of the organisation.
92 

 

The CoE promotes HR through international conventions and ensures its progress by 

independent expert monitoring bodies. The CoE monitoring systems are strictly non-

politicised which is crucial for assessing the potential breaches by member states equally 

and in a non-biased manner. Each of these focuses on a certain issue of HR e.g. efficiency 

of justice (CEPEJ), prevention of torture (CPT), social rights (ESC), democracy through 

law (VC), corruption (GRECO), money-laundering (MONEYVAL), racism and intolerance 

(ECRI), protection of national minorities (FCNM) and trafficking in human beings 

(GRETA). The work of the expert bodies is highly respected and acknowledged worldwide 

and their effectiveness is so to say judicially ensured by the ECtHR.
93

 However, it is very 

important to highlight that unlike the EU the CoE monitoring bodies’ recommendations, 

assessments and opinions are not legally binding. Countries can accede to its conventions 
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and keep to its standards, but in case of a FR breach no sanctions apply. Though it is 

important to add that despite this fact member states tend to abide by the CoE’s suggestions 

and it puts a member state into a bad light if it refuses to comply with the CoE standards. 

4.2 Council of Europe: EU Co-operation, the Memorandum of Understanding 

The Council of Europe and the European Union “(...) seeking to achieve greater unity 

between the states of Europe through respect for the shared values of pluralist democracy, the 

rule of law and HR and fundamental freedoms (...)”
94

 have signed the Memorandum of 

Understanding (MoU) in May 2007. The MoU includes the purposes and principles of co-

operation, the shared priorities and focal areas of co-operation, the arrangement for co-

operation, the visibility of the CoE-EU partnership and a follow-up clause.  

The MoU is the legal and more or less political framework in which the two organisations 

cooperate. Under the heading: ‘purposes of co-operation’ it is clearly stated that the CoE will 

remain the benchmark for human rights, rule of law and democracy in Europe. The two 

organisations will develop their relationship taking this into consideration, while promoting 

the protection of pluralistic democracy, respect for HR and fundamental freedoms, rule of law 

and political-legal co-operation. The basis of the partnership is enhanced co-operation in a 

complementary manner. This means exchanging views on their relevant activities, preparation 

and implementation of common strategies and the implementation of common programmes 

and strategies in the set out areas of co-operation. Indent 12 clearly expresses that the co-

operation takes due account of comparative advantages, respective competences of the CoE 

and the EU, avoiding duplication and fostering synergy, searching for the added value and 

make better use of the existing resources. Areas of co-operation are extensive, the most 

important areas from the perspective this paper are: HR and fundamental freedoms; rule of 

law, legal co-operation, addressing new challenges and democracy and good governance.
95 

 

‘Human rights and fundamental freedoms’ The basis of co-operation is indivisibility and 

universality of human rights, respecting the standards set out in the CoE and UN conventions. 

The EU regards the CoE as the Europe-wide source of reference for HR so the EU cites the 

CoE norms as reference in their documents. The EU takes into account the CoE monitoring 

structures, decisions and conclusions where it is relevant. The EU also draws on the CoE 

expertise through consultations. Concerning the field of protecting HR and fundamental 
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freedoms the coherence of EU law and the CoE conventions is to be ensured, however this 

does not mean that the EU is restrained from creating more extensive protection. Within the 

field of HR the co-operation covers the protection of persons belonging to national minorities; 

fight against discrimination; racism, xenophobia and intolerance; fights against torture and ill-

treatment; fight against trafficking in human beings; the protection of the rights of the child 

and the promotion of HR education and the freedom of expression and information. Concrete 

co-operation with FRA is a subject of bilateral agreement between the CoE and the EU
.96 

‘Rule of law, legal co-operation and addressing new challenges’ The CoE and the EU will 

aim to establish common standards, promoting a Europe without dividing lines. Regards to 

this the two organisations will develop further legal co-operation, ensuring coherence between 

the CoE standards and conventions and EU law. In order to realise this they will consult each 

other an early stage in the process of elaborating standards. To this end the CoE and the EU 

aims to develop appropriate form of co-operation responding to the challenges that the 

European society is facing.
97

  

‘Democracy and good governance’ The CoE and the EU will draw on each other’s expertise 

and activities in order to promote democracy and good governance. The VC’s expertise will 

be made full use of and the two organisations will explore ways of working more closely 

concerning regional and trans-frontier co-operation. Promotion of local democracy in the light 

of the shared values of the two organisations is considered essential.
98

  

The arrangements for co-operation have also been laid out in the MoU. This means regular 

and close consultation, both on technical and political level covering the areas laid out in the 

MoU. They are aiming to develop joint activities further and co-operate through the 

specialised CoE structures, processes, initiatives and appropriate institutions of the EU. This 

covers reinforced dialogue on policy issues to identify joint priorities and develop common 

strategies with medium or long-term perspective; regular exchanges of information and 

development of common views and initiatives; further coordination of operational activities in 

the priority areas; enhanced consultation between networks or bodies with activities in the 

same priority or focal areas. The EU and the CoE hold “Quadripartite meetings” on the most 
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important aspects of co-operation and strategic issues, more frequent consultations are aimed 

for the reinforcement of the political dialogue with the Presidency of the EU and the Vice-

Chairmanship of the Committee of Ministers and Secretary General of the CoE on an 

informal basis. Co-operation is also to be reinforced on a parliamentary dimension 

(Parliamentary Assembly of the CoE (PACE) and the EP) and between the CoE expert bodies 

and the relevant EU institutions. 
99

 

The MoU provides the legal and somewhat political framework in which the EU and CoE 

navigates together. All cooperative actions should be based on this structure, meaning that all 

potential aspects of co-operation in the RoLF by the EU shall be looked at in the framework 

of this construction.  

4.3 Council of Europe and the European Union: avoiding duplication 

The CoE’s fear of duplication in relations to the EU’s work on FR and HR has not been just 

formed. It has been ongoing since the EU’s activities were starting to expand on the fields of 

human rights. The FRC, the Fundamental Rights Agency of the EU (FRA) and the 

establishment of the position of the EU Special Representative for HR and now this 

mechanism caused plenty of reason to worry for the Parliamentary Assembly of the Council 

of Europe (PACE) and to other monitoring bodies of the CoE. As a result the PACE called for 

the exploration of the possibilities of synergies from the EU with the CoE’s existing 

mechanisms on the field of human rights, democracy and the rule of law before setting up 

new structures.
100 

 

The PACE highlighted the VC in particular and other expert bodies for the EU to make use of 

their expertise: ESC, CPT, GRETA, GRECO and ECRI (the CEPEJ needs to be added to the 

list as well). The PACE stressed that according to the MoU the EU and the CoE should 

cooperate on the issues of HR and fundamental freedoms and that the CoE is the benchmark 

for human rights, rule of law and democracy in Europe. The issue with the FRA has been 

resolved in Resolution 1756 (2010) and Recommendation 1935 (2010) by appropriate forms 

of co-operation and mutual consultation on their daily work which is complementary to the 
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CoE’s work. However, it has been pointed that the FRA needs to retain the CoE acquis in the 

HR field as its main point of reference.
101 

 

The next step was the establishment of the post-Lisbon partnership. Since the Lisbon Treaty 

strives for the creation of the EAFSJ, the partnership needs to lead to a ‘common space for 

human rights protection’, which shall take into consideration the most efficient way of 

allocating both financial and other resources for the European HR protection mechanisms. 

The key points for this common space for HR protection is the EU’s accession to the ECHR, 

but also to other CoE conventions and monitoring mechanisms. It is very significant to avoid 

monitoring fatigue in this common space. The EU’s Strategic Framework and Action Plan on 

Human Rights and Democracy served as an opportunity to improves synergies between the 

CoE and the EU and enhance the effectiveness of the international efforts for promotion and 

protection of human rights. Further work is also being done in a form of an evaluation report 

on the MoU and the EU accession to the ECHR is still not completed.
102 

 

It is very important to highlight the different approach of the EU when initiating 

developments because of its focus on the internal market which evidently differs from the 

CoE’s human rights-centred approach. Moreover, the role of the ECtHR is also crucial on the 

issue, since it is a very unique court, different from the ECJ, which allows individual petitions 

against states, and it issues legally binding judgments. Moreover, the CoE’s system has been 

intact now for so long that it has become a mutually reinforcing system composed of its 

conventions, bodies, programmes, monitoring mechanisms. That is why the CoE-EU co-

operation should respect the integrity of both organisations and it should also take into 

consideration the different nature of the two organisations.  

The CoE supports a mechanism which strengthens the EU’s capacity to contribute to the 

protection of human rights, democracy and rule of law among its member states and the 

promotion of higher standards – as it is set out in the MoU already. Any kind of rule of law 

initiative needs to avoid duplication, double standards, forum-shopping and wasting 

budgetary resources. The CoE’s monitoring, assessment and advice are non-politicised and if 

necessary, it cooperates for remedying the problems with the member state. The CoE also 

performs country-by-country monitoring to ensure the respect for the rule of law, democracy 

and human rights, which is called the Committee on Honouring of Obligations and 
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Commitments by Member States of the Council of Europe (Monitoring Committee). The 

Monitoring Committee closely follows the developments the member states and also provides 

annual assessments on human rights, democracy and rule of law situations.
103 

 

4.4 Secretary General Jagland’s Speech in the European Parliament
104

 

Secretary General (SG) Thorbjørn Jagland of the CoE had several meetings on the issue with 

Louis Michel in September 2013, with President Barroso in October 2013 and VP Reding 

later in October. From these meetings it can be concluded that both the Commission and the 

Council of Ministers generally recognise the CoE’s standards, expertise, the instruments to 

monitor, identify and evaluate challenges and that it makes recommendations on how the 

problems should be dealt with. The EP, the Foreign Affairs Committee (AFET), the Sub 

Committee on Human Rights (DROI) and the LIBE Committee and the majority of the party 

groups also share this opinion. In the beginning of November SG Jagland has been invited to 

the LIBE Committee Hearing on the situation of FR in the EU where he expressed his 

concerns and support on the mechanism that was under process that time. Having participated 

at the Hearing in person and having acquired the speech of the Secretary General his views 

are being presented here from first hand empirical experience.  

SG Jagland focused on the responsibility of the CoE as the leading HR organisation of 

Europe. In relation to the nature of the mechanism he expressed the CoE’s support for the 

EU’s efforts for strengthening their capacity to contribute to the protection of HR and the rule 

of law inside and outside the EU. However, he highlighted that the EU and the CoE has joint 

responsibility for strengthening the already existing HR protection in Europe and for ensuring 

this system’s coherence. He drew the EP’s attention to the dangers of duplication as it has 

been mentioned before, namely risking confusion, forum shopping, weakening the existing 

mechanisms – creating new dividing lines in Europe. In order to avoid that the EU shall base 

the mechanism upon the CoE and cooperate with it to ensure the strengthening of the current 

system. The SG advocated for the EU’s greater involvement in the CoE monitoring bodies 

and work. The ECHR accession would be to first and most essential step on the EU’s behalf 

for strengthening the overall HR protection system in Europe. Following that the EU 

accession to the ESC, CPT, ECRI and CEPEJ has also been called for. The SG made a 

reference to his talks with President Barroso and VP Reding on the rule of law initiative.
105 
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4.5 Venice Commission President Buquicchio’s Speech  

In accordance with the speech of SG Jagland, the President of the VC Gianni Buquicchio has 

also expressed the CoE’s support for the EU rule of law initiative, notably at the conference 

organised by the Commission (Directorate General Justice) the Assises de la Justice. As it has 

been referred to before, the VC is a CoE expert body of independent experts in constitutional 

matters which promotes the advancement of democracy through law. The speech dealt with 

the perception of the rule of law itself, the rule of law in the CoE, the recently identified rule 

of law challenges, how should these issues be addressed effectively and stressed that the 

mechanism should not looking at entirely new tools of supervision for the implementation of 

the rule of law in Europe. The promotion of the rule of law is one of the statutory objectives 

of the VC.
106

  

The VC’s approach to the rule of law is very pragmatic: “[w]e recognise a state governed by 

the rule of law, when we see one”.
107

 Furthermore President Buquicchio highlighted that the 

three pillars of the CoE – rule of law, HR and democracy – are closely entwined and they 

cannot exist in the absence of the other two. If issues arise in the respect of principles of 

legality, legal certainty or independence of judiciary both rule of law and HR are concerned. 

The CoE has been providing benchmarks, indicators, concrete assistance on the issues of the 

rule of law for a long time now, though under different labels. However, the problems in the 

recent years did draw the focus on this specific pillar of the rule of law within the CoE as 

well. According to President Buquicchio it is not that simple to identify the exact reasons 

what has prompted the increased focus, however he personally believes that the principle of 

the rule of law adds value to the principles of democracy and respect for human rights. The 

rule of law enables issues which would confound the issues of HR and democracy to be 

tackled.  

He also gave examples of the recent rule of law issues identified by the VC: insufficient 

institutional independence of the judiciary; insufficient protection against undue pressure on 

judges and prosecutors; excessive recourse to emergency legislation; call for the non-respect 

of the provision of the law; lack of respect for the institutions of the state; systematic 

shielding of ordinary law from constitutional review (undermining the role of the 

Constitutional Court); lack of respect and effective implementation of decisions of 

constitutional courts and finally the political instrumentalisation of the constitution. The 
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questions relating to the solutions to these concerns and also which have to be answered via 

the prism of the rule of law are the following: (1) how to identify these issues on an 

international level, (2) when would the reaction be appropriate, (3) what kind of assistance 

maybe given by the international community. These briefly presented issues are mainly 

systemic ones, but recently deliberate ones have also emerged. The systemic issues which can 

be detected in several member states: they are identified by the ECtHR’s judgments and by 

analytical country reports of the VC and other relevant CoE monitoring bodes i.e. 

MONEYVAL, GRECO, and CEPEJ. The materials are prepared by competent and 

specialised bodies. They are often exercising peer-review in accordance with the agreed (and 

often treaty based) procedures  and providing a fair chance for the state concerned to present 

its views, position and suggest own proposals for the solution. The civil society is also 

actively involved in the CoE’s work by drawing the attention to the new issues and by 

offering their contribution to tackle those issues. Consequently the CoE represents the best 

and most likely ideal source of information on the situation of rule of law in Europe, by being 

capable of identifying the shortcomings in the implementation of the rule of law in time.  

However – as President Buquicchio emphasised – it is very hard to analyse this massive 

amount data. The VC already dealt with this issue and based on the request of the PACE the 

idea of the checklist was formed. This is a “checklist for evaluating the state of the rule of law 

in single states”. The list is non-exhaustive; it can be adjusted and it is not fixed in time. At 

the present six core elements appear on the list: (1) legality or supremacy of the law (2) legal 

certainty (3) prohibition of arbitrariness (4) access to justice before independent and impartial 

courts (5) respect for HR– limited to procedural rights i.e. right to fair trial, ne bis in idem, 

presumption of innocence (6) non-discrimination and equality before the law. Item by item a 

list of specific questions analyse the elements further and investigates its components. In 

relation to each of these questions the checklist further identifies and lists the applicable 

European standards; relevant sources of standard setting and the competent monitoring bodies 

(mainly CoE, but not exclusively). This checklist could prove to be valuable for detecting and 

analysing rule of law problems. It could be used by any competent observer partially or fully, 

targeted to specific need or in systemic or periodic manner. States suffering from rule of law 

problems shall be assisted by experts in constitutional and legal reforms which should be 

accompanied by training and awareness raising measures. Consequently CoE-EU co-

operation programmes should be strengthened. 

The rule of law problems are not only systemic, they can be deliberate as well. Deliberate in a 

sense that the rule of law issues are derived from political will e.g. through a sudden 



 

53 

 

constitutional or legal reform by specific government acts. In these cases objective and 

thorough analysis is not already available. However, the VC’s flexible working methods, 

capacity for prompt reaction, its objectiveness and neutrality towards cases as such to be 

solved are of help. Normally the PACE and the SG are the traditional initiators of seeking an 

opinion form the VC. However, the European Commission has already requested the opinion 

of the VC in the past on issues relating to the rule of law. It would be politically appropriate 

from the European Commission’s part to ask regularly for the opinion of the VC in such 

deliberate cases after the member state concerned has been invited to seek the opinion itself. 

In case of giving an opinion and recommendation on constitutional or legal reforms it is open 

to the CoE institutions and to the European Commission to exercise political pressure on the 

member state concerned, so that it takes the recommendations on board.  

Additional sanctioning mechanisms are not considered as an issue for the VC. For further 

other accompanying measures to be used should be done according to the MoU. It has been 

strongly highlighted in the speech that no entirely new tools should be taken into 

consideration regarding supervision and implementation of the rule of law in Europe. What 

needs to be done is to alter the approach to the rule of law and adopt specific strategies for 

making the existing mechanisms and analysis more structured, accessible and visible. In 

relation to this the CoE has already taken several steps. The SG is preparing an annual report 

on the state of human rights, democracy and rule of law, the CEPEJ cooperates with the EU 

Justice Scoreboard and in addition to this end the above elaborated checklist would be a very 

valuable tool as well. The procedure on deliberate rule of law breaches shall still be agreed 

upon, taking into account the complexity of the rule of law issues and the importance of co-

operation and political will. As a final word, President Buquicchio reassured the EU of the 

VC’s full support to enhance the implementation of the rule of law further.
108  

As it can be understood, the CoE clearly supports the process of finding appropriate measures 

under the EU’s competences to tackle the issues of FR. The CoE’s attitude is clearly in 

accordance with the MoU, where it is stated that the CoE is the benchmark for human rights, 

rule of law and democracy but all more specific, more extensive and stronger actions from the 

EU’s part are very welcome. In the process of the rule of law initiative the CoE thereby 

expressed the understanding of the EU’s need for a mechanism as such and offered all the 

very useful and professional CoE competences while warning the EU about the dangers of 

duplication.  
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5. Most relevant NGO contributions: recommendations on the rule of law 

framework 

A fair number of NGOs provided the European Commission with their opinions and 

recommendations on the potential rule of law framework. In this section the most relevant 

NGO contributions will be elaborated with a focus on their suggestions for the characteristics 

of the Commission’s initiative.  

6.1 Recommendations by Centre for European Policy Studies (CEPS)
109

  

The relationship between the rule of law, democracy and FR is co-constitutive. This basically 

means a ‘perspective of democratic rule of law with fundamental rights’.  

In accordance with that the EU should establish the ‘Copenhagen mechanism’, defined as a 

new supervisory mechanism covering the triangular relationship among these three. The paper 

advocates against treaty change: the Commission shall act with the existing tools and would 

base the framework on the preventive and corrective arms of the Article 7 procedure. The 

Commission Communication on the issue is expected to outline and develop these conditions 

and procedures. The issue paper recommends the Commission to institutionalise the co-

operation with the CoE (notably the VC and the CoE Human Rights Commissioner) and 

mentions co-operation with the UN and the existing EU networks. ‘Copenhagen mechanism’ 

should also develop procedures for the activation of Article 7 mechanism.  

Its functioning could be complemented by a periodic evaluation dimension or ‘scoreboard’ of 

member states, which would work parallel to the preventive and penalty arms of Article 7 

focusing on evaluation and joint coordination of the member states’ efforts with the lead of 

DG Justice (Commission). The preventive arm of the ‘Copenhagen mechanism’ should 

include a new ‘freezing enforcement mechanism’: contested policies and practices by EU 

member states would be automatically ‘frozen’ in cases of actual, suspected or imminent 

breaches of FR or freedoms of individuals while the legality of the case is being examined. 

The procedure would be activated by the Commission.  

6.2 Recommendations made by the Open Society European Policy Institute (OSEPI)
110 

 

In relation to country monitoring the issue paper recommends the re-establishment of the 

former network of the group of experts – or something similar i.e. ‘Copenhagen Commission’ 
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suggested by the EP – (which has been discontinued after the creation of FRA). This could 

form a basis of Commission recommendations to be discussed in FREMP. The LIBE 

Committee could also participate in these discussions. Member states in question could also 

be invited for explanation and response and how they plan to solve the problems indicated. 

This arrangement could be put forward via informal agreements between the institutions or 

changes to internal rules of procedures without amending the Treaties or new legislation.  

The issue paper mentions that a mechanism like this already exists in the CoE and also in the 

UN and calls for avoiding duplication. This monitoring body would compile information; use 

data and analysis made by the CoE and the UN and possible rely also on the reports of FRA. 

The Commission could thereafter rely on their issued recommendations and use it as a basis 

of its own recommendations. This way EU could serve as a forum for political dialogue over 

implementation where the CoE and the UN is weaker.  

As a second step the FR litigation strategy could be used to enforce recommendations made 

under the country monitoring mechanism to the member states. Infringement proceedings are 

not the best fitting tool, because the Commission can only litigate when EU legislation is 

concerned. Infringement proceedings could be used systematically to pressure the member 

state in question to implement as least some of the Commission’s recommendations. 

This two would be perfect while negotiating long-term solutions. 

6.3 Recommendations by the Amnesty International and the Human Rights and 

Democracy Network (HRDN)
111

  

The issue paper advocates for the full endorsement of Louis Michel’s report and its inclusion 

into a HR package, the EU Strategic Framework on Democracy and HR and EU HR Action 

Plan. It calls for a more comprehensive definition for HR strategy that mirrors the external 

strategic framework and device a corresponding action plan by the EU. It advocates for a 

broader mandate for FREMP, systematically corresponding and responding to the LIBE 

Committee and FRA reports, opening itself up to relevant third party actors such as the CoE 

Commissioner for HR for briefings and exchanges, initiate regular engagement with the LIBE 

Committee as its counterpart in the EP. The issue paper also calls for the Commission to live 

up to the expectations as guardian to the treaties, use infringement proceeding in addressing 

HR breaches as well and remedy the problems in a transparent and accountable manner. In 

relation to the Article 7 procedure and its strategy on the effective implementation of the FRC 
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the issue paper recommends naming the countries in thematic breach with HR in the annual 

report of the EP, make concrete recommendations for addressing the problem to member 

states and to EU institutions as well, extend the mandate of the FRA as well, give it ability to 

look at all HR violations under all areas of EU law, with explicit responsibility on Article 2 

and Article 7 TEU and increase its capacity of reporting.  

6.4 Recommendations by the Transparency International EU Office
112 

 

Focusing on FR breaches and mainly on the issue of corruption the issue paper highlights the 

importance of increasing the citizens’ trust in the EU by upholding their individual rights 

internally and promoting them externally. In order to do this, codes of conduct and ethical 

rules should be in place on EU and national level to support the integrity of public institutions. 

Further on the issue paper elaborates on specific FR breaches and their prevention i.e. 

political parties and electoral campaigns; whistleblower protection; free legal advice; the role 

of the European Public Prosecutor’s Office in corruption cases; money laundering; statutes of 

limitation and illegally acquired assets and the European Investment Bank. As the issue paper 

eludes in international obligations it highlights the significance of the EU accession to the 

ECHR as well.  

6.5 Recommendations by Democracy Reporting International (DRI)
113

  

The policy objectives shall be long-term, simple, accountable (one institution responsible 

exercising the role of authority) and deals with prevention. DRI suggests a three step 

approach: fact finding, analysis and enforcement. The fact finding should be independent and 

impartial, so the central role of the Commission in the mechanism could be questioned 

because of its politicised nature. The solution should be long-term and comprehensive, 

covering all aspects of Article 2 TEU. In relation to prevention an early engagement is needed 

by monitoring, the EU Justice Scoreboard is too limited in this field and too business centred 

– e.g. the situation in Hungary has not been reflected as a FR crisis, while in the VC’s report it 

has been. The DRI is in favour of one process, protecting and respecting democracy, FR and 

rule of law. The mechanism shall respect the principle of due process and should propose an 

effective remedy (from the EU institutions, with the help of the ECJ). The report in its last 

section debates the pros and cons of the Copenhagen Commission proposed by the EP. It is 
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positive that the prospective body would be impartial, independent and composed of high 

level experts providing legitimacy, but it is a new body and the multiplication of actors’ risks 

lack of clarity and accountability.  

6. The analysis of the ‘Rule of Law Framework’ in the light of co-operation  

“The Council of Europe and the European Union were products of the same idea, the same 

spirit and the same ambition. They mobilised the energy and commitment of the same 

founding fathers of Europe” 
114

 

Juncker’s statement reflects perfectly the harmony of existence between the CoE and the EU. 

The following chapter will answer the question: ‘What is the role of the CoE in the RoLF?’ It 

will shortly summarise what can be learnt so far from the above written when it comes too co-

operation, elaborates on the issues of duplication and provide and analysis of the RoLF from 

the CoE’s perspective. The focus of the analysis will be the result, compared to the proposals 

in the process from the CoE’s perspective. Both the EU’s and the NGO’s proposals will be 

considered, along with the CoE’s reflections. The aim of the analysis will be to show that the 

CoE’s involvement in the RoLF is crucial in order to ensure that the rule of law is respected in 

the member states and that the European international order remains intact.  

6.1 Basis for co-operation in the ‘Rule of Law Framework’ 

As it can be understood already from the previous chapters, the EU and the CoE represent the 

same values, same views on HR and fundamental freedoms and same undertaking of 

protection the rights of European citizens. This section will be a short summary of what can 

be concluded from the previous relevant chapters on the EU and the CoE.  

All member states of the EU are CoE member states as well and despite that the CoE covers 

more part of the geographical Europe they aim to protect rights of the very same European 

citizens. So, promotion and protection of the same values and relatively the same people gives 

the same ideological basis for co-operation, which makes the arrangement of harmonised 

actions much easier and effective. It is very much essential to speak the ‘same language’ 

when it comes to any kind of co-operation. Thus there are no doubts on the aspect of finding a 

common ground. However, finding a common ground – like mathematicians would say – is 
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necessary but not sufficient. Besides this common ground of protecting democracy, HR and 

the rule of law the two organisations are very much different. They differ in composition, in 

structure, in nature, in profile and most importantly for the subject of this paper: in tools at 

their service. 

The CoE’s reason of existence is the protection and preservation of fundamental rights, rule 

of law and democracy, so it clearly has a more developed knowledge and system in this 

field. The EU would like to integrate fundamental rights protection into their real capacities 

and become capable of protection fundamental freedoms in its member states efficiently. 

The CoE’s expertise and well-developed structure has been up and working for 67 years.
115

 

It has the experience, the expertise, the respect and also precedent for dealing with 

especially breaches of fundamental rights. The EU has very little experience compared to 

CoE and it should not be forgotten that the EU – though it has spilled over the economic 

framework quite a while ago – is still an organisation where the reason for the member 

states to be unified is to gain more advantages in it than out of it financially. So even if they 

EU would wish to take up full competences, like the CoE has, it would possibly endanger 

its own reason of existence. This also means that the EAFSJ built on mutual recognition 

and mutual trust should be understood and created within its present limits. However, these 

limits could be easily expanded by co-operation on both sides. The MoU is already in 

place, providing the co-operation with legal framework. The understanding of the notion of 

rule of law is also common. The interests and the aims for lifting the rule of law on an 

international level are more common than less. In order to protect and promote the rule of 

law and FR on an international level efficiently a plan is needed for law targeted co-

operation, which could combine the advantageous competences of both organisations in the 

RoLF. 

The following analysis in this paper focuses on determining the efficiency of the RoLF, 

based on this targeted co-operation between the two organisations. The analysis examines 

the RoLF in comparison to the process of the rule of law initiative, from the CoE’s 

perspective, then it moves on to the “product” of the process and the CoE’s role in it. The 

determination of its efficiency will be based on the instrument’s potential in the light of the 

process, particularly in connection with the CoE compared to the RoLF.  
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6.2. Analysis of the ‘Rule of Law Framework’ 

Taking the above described report, the contributions of the NGOs, IGOs and the several 

discussions into consideration on the issue the Commission held its last debate on the rule of 

law mechanism on 25 February 2014. Finally, it issued its Communication on 11 March 2014 

in Brussels.
116 

 

As it has been mentioned before, the name ‘mechanism’ has been altered to ‘framework’ 

suggesting probably a broader approach, including several mechanisms. However, this 

broader approach is not that broad after all. When one reads the Communication and realises 

that though during the process the protection of fundamental rights was being discussed the 

result deals with “only” systemic threats to the rule of law – which is the prerequisite of FR – 

and not fundamental rights in general
117

. This issue will be the first very important factor of 

analysis.  

The four foreign ministers called for an exact action from the Commission to protect 

fundamental values and safeguarding the rights of citizens. The Louis Michel report was 

talking about the situation of FR in the European Union, calling for a mechanism named 

‘Copenhagen mechanism’ and wanted to establish a ‘Copenhagen commission’ especially 

monitoring the situation of FR in the member states - regularly and objectively. SG Jagland in 

his speech at the EP LIBE Hearing talked about strengthening the capacity of contribution of 

the EU in the realm of HR and rule of law. VC President Buquicchio highlighted in his speech 

that the rule of law, HR and democracy are so entwined that none can exist without the two in 

our Europe. Moreover, from the NGO’s part, the CEPS issue paper stated that the relationship 

between the rule of law, democracy and FR is co-constitutive and talks about a perspective of 

democratic rule of law with FR. The OSEPI also talks about FR litigation strategy in the 

mechanism, in accordance with Amnesty International and HRDN who are strongly 

advocating for a strategic framework and action plan of a HR package. Transparency 

International EU Office also focused on FR breaches in their issue paper while DRI advocated 

for a mechanism which can provide a solution covering all aspects of Article 2 of TEU.  

In opposition to these expectations and proposals, clearly from the majority of the 

‘participants’ the Commission stuck to its own idea in a narrow sense and relates the RoLF 

only to systemic threats of the rule of law.
118

 It has been also highlighted numerous times that 

                                                           
116 

Commisson Communication, op. cit.   
117 

It can be interesting to add that the EP called the process rule of law mechanism and the Commission liked to 

call it ‘framework’, still the EP’s suggestion was a much broader approach. 
118 

Commission Communication, op. cit. [3] 



 

60 

 

Article 2 of TEU includes the fundamental values on which the EU is based on – including 

the rule of law – and the idea of such a rule of law initiative was supposed to be a framework, 

which protects all of these fundamental values, not only a segment of them. This happened 

despite the fact that when Barroso replied to the call of the foreign affairs ministers he said 

that there is a need to strengthen not just the rule of law, but democracy and the respect for 

fundamental values as well in the EU. However, the approach taken up by the Commission in 

the Communication is a much more limited one than anticipated, consequently limiting the 

means of CoE involvement as well. Especially that as the EP report on the situation of FR in 

the EU clearly shows, there are serious breaches of HR happening: the Roma crisis in France 

is not just a rule of law threat for instance. To narrow down the focus point so much – even 

though of course it is understandable that it cannot be too generalised, because it would affect 

negatively the efficiency – defeats the purpose. There are enough mechanisms in place which 

are working, especially in the CoE there is no need for another which can have just as much 

influence as anno the Western European Union.  

 

Secondly, the Commission conditions the activation of the RoLF in case of systemic 

breakdown of the rule of law, which has very significant effect on the integrity, stability and 

the proper functioning of institutions and mechanisms in the member states. So, not only the 

‘focus point’ was limited, but even the identification of this focus point is conditioned for 

adverse nature.
119 

This not only does not solve the issue of Article 7 procedure, when a 

systemic threat is extremely hard to identify in a way that actions could be taken but it also 

limiting for the EU itself. It is not easy to define what makes a threat to the rule of law 

systemic or endangering integrity and stability. The very best example is what VC President 

Buquicchio brought up in relation to deliberate threats to the rule of law. These threats are 

present and the Hungarian example clearly demonstrates that. The Hungarian crisis is clearly 

a rule of law crisis, but it is a deliberate one. The party gained power democratically: it has 

been voted for by 2/3 majority by the Hungarian people. However, their actions taken, anti-

democratic actions, harming the principles of the rule of law cannot be subjected to 

intervention or stopped according to the RoLF. There is no danger of instability or 

disintegration. Everything what has been happening is very much logical, formally legal, 

functioning under the aegis of a legitimised rule by the people and does not necessarily reach 

the threshold of systemic threat. Nevertheless President Buquicchio acknowledged that the 
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VC has experience with threats to the rule of law which have systemic nature and the 

deliberate ones are much harder to identify and remedy. However, with the VC’s expertise 

and also with the use of the CoE’s ideal resources - because of the CoE’s system of regular 

and objective monitoring - these hardships can be dealt with. Naturally this can only be 

subject to questions when the EU chooses to not to ignore the deliberate aspect of the rule of 

law crises in its member states.  

Thirdly, when it comes to the triggering of the RoLF, the very initial issue is not seem to be 

solved. When the recent issues with FR and rule of law problems emerged the root of lacking 

solutions – as it has been clearly stated by the Commission itself as well was the high 

threshold of the nuclear option of Article 7 of TEU. This has been elaborated already in this 

paper and one could see that it is indeed almost impossible to trigger the procedure. The RoLF 

was supposed to solve that problem. However, it should be added that VP Reding in her 

speech at CEPS included the lowering of the threshold of Article 7 procedure in the more far-

reaching and ambitious second step concerning the envisaged two-step approach. The EP 

report also proposes the revision of Article 7 of TEU (though also in its more far-reaching 

step). It suggests adding an application stage of Article 2 of TEU and separating the stages in 

the present Article 7 TEU procedure in order to lower its triggering threshold to ‘risk’ and 

‘violation’ stage. CEPS’ issue paper also suggested developing a procedure for the activation 

of Article 7 TEU in accordance with the OSEPI paper which suggests to indeed us the 

infringement procedures for systemic pressuring of the member states in breach. The Amnesty 

International and HRDN paper states no different. Despite all the above-mentioned, the 

Communication on the RoLF only mentions the RoLF as complementary or preceding 

instrument.
120

 Objectively, it is more likely a measure to avoid Article 7 procedure as it is. 

This way it can also be slightly disappointing for the CoE because the CoE’s expectations 

were a stronger more effective addition to the protection of FR – rule of law in the European 

realm. Also, as it has been presented, the CoE has the expertise, the resources and the 

capacities, but lacks the power for enforcement. If the EU created a mechanism which is 

positively additional to the CoE’s work, with the EU’s powers of enforcement, a very 

effective instrument would have been born under their egis of co-operation – just like as the 

MoU suggests.  

The RoLF is sort of the first step from VP Reding’s two step approach, which aims to exploit 

the potential in the present treaties. However, it only seems to exploit a small part of Article 2 
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of TEU ignores Article 7 and also more or less the FRC as well. Also, it seems that the 

Commission has found it hard to bestow some more responsibility on any other EU body than 

itself, justifying it by living up to the expectation as the guardian of the treaties. The EP and 

the Council shall be content with being regularly and closely informed, while the CoE – 

namely only the VC is consulted in the very beginning, in the assessment stage.
121 

Though, it 

should be added that since the RoLF is so limited even within the field of rule of law not 

many competences of the CoE can be exploited. In addition, the role of monitoring has been 

reduced only to the last stage when the recommendations, made by the Commission are being 

monitored while implemented. So, all in all the scope of the RoLF is narrow, it is only for 

ultima ratio purposes, aims to avoid the application of Article 7 as much as possible, reduces 

the reliance on expertise from the CoE’s part only to the VC’s opinion and it centres around 

the Commission. Nevertheless, for the future it does not exclude treaty change, which might 

open the doors for a wider approach, however that is a rather utopian hope for long-term. 

Accordingly the RoLF did not live up to the expectations. Not just to the CoE’s, which can be 

accused of being too great, but also concerning the negotiation process. The EP wanted a 

broader and continuous mechanism, the NGOs opinions were in accordance with that. The 

CoE stood by the initiative and expected it to be a deeper, more efficient mechanism that 

could contribute to the present system.  

 

However, it can be declared that the process is far from over. The 124
th

 Session of the CM 

held in Vienna, 5-6 May 2014 is very promising regarding the CoE-EU co-operation. It was 

concluded that the MoU can be considered as a sound basis for the co-operation, guiding the 

structure and value-based partnership between the two organisations. The reaction to the 

RoLF was positive, but it was noted that the danger of duplication is still present and that 

coherence and complementarity between the RoLF and the CoE should be ensured. It was 

also emphasised that the CoE is the Europe-wide source of reference for HR– in accordance 

with the MoU – and that the EU and the CoE should draw upon each other’s expertise as 

appropriate while preparing new initiatives through consultation. The priorities for 2014-2015 

were adopted in relations to that, namely including “political dialogue” as the mean feature of  

co-operation with its legal assistance dimension. Increased policy-coordination and the 

reinforcement of the CoE’s benchmarking role in EU policies were added as well.
122  
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7. Conclusion  

The aim of this analysis was to determine whether the RoLF is an efficient instrument, in the 

light of the research problem, the fear of duplication. The guiding questions: ‘what is exactly 

the rule of law? Why is it so important for the EU that it creates an instrument for its 

protection? Why is the CoE the most competent? What is the relationship between the EU and 

the CoE? What is the RoLF exactly and what is its purpose? What is the role of the CoE in the 

RoLF? Does it, can it and will it work?’ were used to form an acquaintance with the issue and 

to create an understanding of efficiency of the RoLF. Furthermore, by following these 

questions in a chronologic order and institution specific system a coherent framework was 

created among the theoretical, method and analysis sections.  

The theoretical framework was introduced in order to create a perception of the rule of law in 

general and in Europe at international level. It was essential to elaborate on that for the 

understanding of the RoLF’s content and ideological shell. The rule of law being a legal-

political notion also predetermined the combined legal-social method used in the thesis. The 

analysis was based on the negotiation process and the Commission Communication in the EU 

from the CoE’s perspective. Efficiency was measured by the possibilities of cooperation. It 

was done so because the RoLF being an instrument protecting the rule of law is placed and 

should work in the European realm of human rights, democracy and rule of law protection, 

the ‘emperor’ of which – as it has been stressed throughout this thesis strongly – is the CoE.  

This is why the CoE’s account of the negotiation process and involvement to a certain extent 

was discussed. The CoE expected a mechanism, a tool which will be able to tackle FR 

breaches in Europe and serve as an added value to the CoE’s existing FR protection system. 

However, the RoLF at this stage cannot be considered efficient, especially that the negotiation 

process – the Louis Michel report in particular, but also the support from NGOs and the CoE 

was very promising. It was promising that the EP took it very seriously, that the NGOs 

contributed to the idea a great deal and the Commission also seemed very determined. 

Moreover, it should not be forgotten the member states called for the initiative at the first 

place via the Foreign Affairs Ministers. Thus it cannot be said that political will was lacking – 

at least in the beginning. However, the RoLF ended up as the victim of the political bargain. It 

is still an ultima ratio option it did not create a bridge between political persuasion and the 
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nuclear option of Article 7. It is too narrow but still, not clear enough. It cannot prevent FR 

breaches from happening or protect FR.  

Although, it should be added that it can be used as a contribution to a future, further 

developed mechanism. The CM Session proves that the CoE aims to be involved deeper in the 

EU initiatives concerning human rights, democracy and rule of law. Since “political dialogue” 

is the keyword – based on the MoU, of co-operation further development of the RoLF can be 

considered. If it can be expanded for the protection of all subject areas of FR, based on the 

CoE’s expertise it could be efficient. Continuous monitoring would be needed on an equal 

basis, but not when it is too late – usually when a systemic or serious breach can be detected it 

is too late. The CoE’s expert bodies could be perfectly used for that. The CoE deals with the 

subject areas mentioned in the Louis Michel report and in accordance with the MoU the 

relevant findings can be shared with the EU. In order to that the EU needs to define the 

conditions of FR breaches in a clearer and more detailed manner. The checklist to which 

President Buquicchio referred in his speech can be an excellent starting point for that. 

Additionally like the Amnesty International and HRDN paper suggested, an action plan or a 

strategic framework should be built around this system, or even a policy cycle like Louis 

Michel proposed in his report. In order to have a very efficient, politically independent 

mechanism, based on expertise and equality the Commission’s role should be reduced. To 

conclude, the RoLF at this stage can be considered as the detailed enforcement step after all 

expert based, independent, continuous monitoring has been carried out. Therefore, the RoLF 

as the enforcement particle of a more detailed and broader European Fundamental Rights 

Strategic Framework has the potential to be efficient.  

 

“(...) the Council of Europe could and should play as a forum for dialogue and co-operation 

in Europe on the basis of common standards and accompanied by independent expertise 

and monitoring mechanisms”
123
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